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O R D E R  
 

Per Shri M. Balaganesh, A.M.:  

1.    These appeals arise out of the orders of the Learned Commissioner 

of Income Tax (Appeals)-VIII,  Kolkata in Appeal  Nos.  44/CIT(A)-

VIII/KOL. /CIR.8/2005-06 dated 22.12.2005.   The assessment for the Asst 

Year 2002-03 was framed by the Learned Assessing Officer u/s 143(3) of  

the Income Tax Act,  1961 (hereinafter  referred to as the “Act”) making 

various disallowances.   Aggriev ed,  the assessee preferred an appeal  

before the Learned CIT(Appeals) who gave partial  relief to the assessee 

company  against which both the assessee and the Revenue are  in appeal  

before us and hence they are taken up together for the purpose of 

convenience and disposed off accordingly  by a common order.  

 

I.T.A.  No.  316/ Kol/ 2006 – ASSESSEE’s APPEAL 

2.    Disallowance of Deduction u/s 80HHD – Exclusion of 
payments received in Indian Rupees from  Foreign 
Airlines and Embassies - Rs.2,20,87,392/- 

 

2.1.   The brief  facts of the c ase are  that the assessee cl aimed deduction 

u/s 80HHD of the Act in respect of profit  derived from the services 

provided to  the foreign tourists in ac cordanc e with the provisions of  

sect ion 80HHD of the Act.   The  assessee company claimed total  foreign 

exchange rec eipts of Rs.182,77,99,427/- for the purpose of computing 

deduction u/s 80HHD of  the Act.   Out of this,  th e Learned Assessing 

Officer observ ed that a sum of Rs. 2,20,87,392/- made by the Foreign 

Embassies received in Indian Rupees and accordingly held that the same 

should not be considered for deduction u/s 80HHD of the Act as the same 

was not rec eived in  foreign currency.  Aggrieved,  the assessee preferred 

an appeal  before the Learned CIT(Appeals) who upheld the disallowan ce 

of the Learned Assessing Officer.     
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Aggrieved,  the assessee preferred further appeal  before  this 

Trib unal on the fo llowing ground:-  

“1. That on law as well  as on the facts and in the 
circumstances 'of  the case the Learned Commissioner  o f  
Inco me Tax (A)-VIII ,  Kolkata erred in  confirming the 
disal lowance of  Rs.22,087,39 2 paid in Indian Rupee by  
Foreign Airl ines out of  thei r repa triable a mount and 
RS.1 71 ,829.661 paid by th e Diploma ts of  foreign 
countri es who are exempted from making payment in  
Foreign Currency for the purpo se of  deduction U/s,  
80HHD of  the Act,  ignoring the fact that definition o f 
"Convertibl e F oreign Exchange" has been pro vided  in the 
sta tute, whi ch includes payments, whi ch  are recognised 
by Reserv e Bank o f India as payment in foreign exchange 
and these payments are so considered  by Circula r No. 
60/97-2002 dated  24.1 2.98 issued  by the Joint Di rector 
Gen eral  of  Foreign Trade, Govt. of  India a nd confirmed by 
Reserve Bank Of India, F oreign Exchang e Department,  
New Delhi”.   

 
 

2.2.   Shri R.N.  Bajoria,  Senior Adv ocate,  the Learned A.R. ,  appeared on 

behalf of the assessee and Dr.  Adhir  Kumar B ar,  Learned CIT,  D.R., 

appeared on behalf  of the Revenue.  

 

2.3.   The Learned AR argued that the assessee company has received a 

sum of Rs.2,20,87,392/-  from Foreign Embassies  who are exempted from 

making pay ment in Foreign Exchan ge under the Vienna Convention where 

India is also one of the signatories.   He further argued that  the term 

“Convertible Foreign Exchange” as per expl anation in  clause (b) of 

Section 80HHD(7) read with clause (a) of Explanation to Sect ion 80HHC 

means,  “foreign exchange which is for the time being treated by the 

Reserve Bank of India as Conv ertible Foreign Exchange for the purposes 

of the Foreign Exchange  Regulation Act,  1973 and any  rules  made 

thereunder.”   He pl aced reliance  on the Circular No.  60 / 97-2002 dated 

24.12.1998 issued by the Joint Director General ,  Foreign Trade,  Ministry  

of Commerce that  the afo resaid two rupee  receipts shall  be considered by 

the RBI as payment made in  Foreign Exchange and accordingly all  the 
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benefits avail able under EPCG scheme shall  be available to the Hotel s.   

Accordingly,  he pleaded that the monies were received by the assessee 

company  in accordance with a scheme approved by RBI and hence the 

assessee should be granted deduction u/s 80HHD of  the Act.   The Learned 

AR further argued that s imil ar  disallowance made in Asst Year 1999-2000 

by the Learned Assessing Officer in  assessee’s  own case c ame up before 

this Tribunal and the same in ITA No.  891/Kol/2004 dated 29.6.2005 had 

set aside the matter to the file of the Learned Assessing Officer to verify 

the nature of receipt with RBI and directed the Learned Assessing Officer 

to grant deduction u/s 80HHD i f the RB I confirms that the said receipt to 

hav e come in agreed mode as per the Circular.   The Learned AR stated 

that in the said  set aside assessment,  the Learned Assessing Officer had 

granted deduction u/s 80HHD of the  Act in respect of the amount 

received in Indian Rupees  by agreeing to the RBI Circular.    

 

2.4.    In response to th is,  the Learned DR argued that the RBI Circular is 

issued in the context of EPCG scheme and not applicable for income tax 

purposes and pleaded that the pay ments received in  Indian currency from 

foreign airl ines  and embassies does not fal l  in  the  category  of convertible 

foreign exchange as  defined in  FERA and the Income Tax Act does  not 

permit to go bey ond this provision to look for the definition of foreign 

exchange eligib le for deduction u/s 80HHD.  He further argued that 

foreign exchange eligib le for a particular scheme of the Ministry of 

Commerce may  not be regarded as foreign exchange for the purpose of 

Income tax,  more so,  when the Circular of  the Commerce Ministry seeks 

for a larger definition of foreign exc hange for the purpose of EPCG 

scheme including the definition of foreign exchange u/s 80HHD as one of  

the parameters provided for the same.    He further argued that similar 

issue for the Asst Year 2000-01 in ITA No.  490/Kol/2005 and for Asst 

Year 2001-02 in ITA No.  833/Kol/2005 was restored to the file of  the 

Learned Assessing Officer  by this Tribunal .    
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2.5.    We have heard the rival  submissions  and perused the detailed  

paper books of the assessee,  chart f i led  by the Learned AR at the time of 

hearing,  written submissions of the Learned DR and perused the 

material s available on record.   The short point that arises for 

consideration is that whether the monies  receiv ed in  Indian rupees by 

assessee from foreign airl ines and emb assies which were accepted as 

amounts receiv ed in convertible foreign exchange by  the RBI  pursuant to 

its Circular issued in the context of EPCG scheme,  could be applied  for the 

purpose  of granting deduction u/s 80HHD of  the Act.  In  this connection,  it  

is relevant to look into the purpose behind granting deduction u/s 80HHD 

of the Act by the legislature to  an assesssee.    From the said intention,  it  

could be easily inferred that the provisions of section 80HHD being 

beneficial  in nature needs to be viewed l iberally .  Moreover,  the 

provisions of section 80HHD relies on the meaning of “convertible foreign 

exchange” in clause (a) of Explanation to section 80HHC.   It is relevant to 

reproduce clause (a) of  Explanation to section 80HHC here:-  

 

“convertible foreign exchange”  means foreign 
excha nge which is  for the tim e b eing treated  by the 
Reserve Bank of  India as convertible foreign exchange 
for the purpo ses of  the Foreign Excha nge Ma nagement  
Act,  1 999 and  any rules made thereund er . 

 

From the above meaning,  it is  very clear that once the RBI accepts a 

part icular receipt to have been receiv ed in conv ertible foreign ex change,  

the deduction u/s 80HHC and 80HHD should  be granted to the assessee.    

In the instant case,  admittedly,  the assessee had receiv ed monies in  

accordanc e with the  scheme approved by RBI and hence the assessee is 

entitled for deduction u/s 80HHD of the Act in  respect of amounts 

received in  Indian Rupees from Foreign Airlines and Foreign Emb assies.     

It  is pertinent to note that the L earned Assessing Officer had granted 

deduction u/s 80HHD of the Act in the set aside assessment proceedings 

for the Asst Y ear 1999-2000 on the same issue to the same assessee.    
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Henc e in  view of  the aforesaid facts and circumstances and 

provisions of the Act,  we direct the Learned Assessing Off icer to grant 

deduction u/s 80HHD of the Act to the assessee.   Hence Ground No.1 

raised by the assessee is al lowed.  

 

3.    Disallowance of deduction u/s 80HHC for sale  
proceeds of Flight Kitchen Services –  
Rs.1,96,89,591/-  

 

3.1.    The brief facts of this issue are that  the assessee derived sale 

proceeds on account of fl ight kitchen services (sal e of food and 

bev erages) to out bound fl ights of Foreign Airlines and claimed deduction 

u/s 80HHC of the Act and proceeds received thereon in Indian Rupees.    

As the proc eed s were not received in  convertible foreign exchange,  the 

Learned Assessing Officer denied deduction u/s 80HHC on the said  

turnover which was also in l ine with the decision taken by him in the 

earlier years which was later  upheld upto  ITAT.    

 

However,  the assessee had p referred an appeal  against  ITAT order 

before the Hon’ble Calcutta High Court and it  was pending at that time.    

The addition made by the Learned Assessing Offic er was also upheld by 

the Learned CIT(Appeal s) on the  similar  grounds mentioned hereinabove.    

 

Aggrieved,  the assessee is in appeal  before us on the fo llowing 

grounds:-  

“2. That on law as well as on the facts a nd in the 
circumstances of  the case the L earned CIT (A) erred in 
confirming disallo wance o f the d eduction claimed U/s. 
80HHC based o n the judgment o f  the Tribunal  in earl ier  
years even tho ugh the princip le o f  RES JUDICATA has no 
app lication in the ta x s ta tute and ea ch claim shall  be 
decided on the basis of  its  own merit.   

 
3 .  Alterna tively, fol lowing  the p ri nciple suggested  
U/s.158A for avoiding repetitive appea ls on the same issue 
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the matter may be referred back to the f ile of  the A.O. with 
direction  to  fol low the judg ment o f the High Co urt for 
ea rl ier year”.  
  

3.2.    The Learned AR argued that the assessee had exported food and 

bev erages  to  out bound fl ights of  International  Airlines and rec eived the 

proceeds thereon in Indian Rupees and the same amounts to rec eipt in 

convertib le foreign exchange by virtue of Explanation (a) and (aa) of  

Section 80HHC of the Act.    He also further pleaded that the very fact that 

the customs authorities had cleared those articl es to the aircraft  at  the 

airport which is a customs station within  the meaning of Customs Act 

itself  indic ates that the a foresaid transportation of food items to the 

foreign bound aircrafts amounts to export of those articles and as such,  

the benefit of deduction u/s 80HHC should be granted.   He further argued 

that in any case,  this  issue is now squarely covered in fav our of the 

assessee by the decision of  the Jurisdict ional  High Court for the  Asst  Year 

1998-99 in assessee’s own c ase of  EIH Ltd vs CIT reported in (2011) 338 

ITR 503 (Cal) dated 12.8.2011 and pleaded that the same may kindly be 

followed.    In response to this,  the Learned DR fairly conceded to the 

same.    

 

3.3.   We have heard the riv al  submissions and hold that the issue is 

squarely covered by the decision of the Jurisdictional  High Court in 

assessee’s own case reported in 338 IT R 503 (Cal).   The questions  raised 

before the Hon’b le Calcutta High Court are reproduced b elow for the sake 

of convenience :-  

(a) Whether on the facts a nd in the circumstances o f the 
case the supply o f  food and beverages to the internationa l 
airl ines in sealed  containers  consti tutes  expo rt o f  goo ds 
out of  India  for the purposes of  section 8 0HHC of  th e Act?  
 
(b) Whether on the facts a nd in the circumstances o f the 
case the sa le p roceeds receiv ed for supply of  such  food 
and bevera ges  wa s in convertible fo reig n exchang e within  
the m eaning of  section 80HHC of  the Act?  
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(c)  Whether on the facts  and in the circumstances  o f the 
case your petitioner is  entitl ed to the deduction cla imed 
under section 80HHC of  the A ct? 

 

The relev ant operative portion of the said judgement is reproduced 

below:-  

“13. After hearing the learned Counsel for the parties and after going 
through the aforesaid provisions of law, we find that in order to get the 
benefit of deduction under Section 80HHC of the Act, the assessee must 
comply with the terms of the said section. In the case before us, the only 
grounds of refusal of the benefit are that first, that the sale of such food and 
beverages to the foreign airlines did not amount to export out of India and 
secondly, that the payment received from the said foreign airlines in India 
in the form of Indian rupees could not be treated as payment in convertible 
foreign exchange within the meaning of the provisions of Section 80HHC of 
the Act. The word “export” has not been defined in the Act and thus, the said 
word is to be interpreted in the light of the language of Section 80HHC of 
the Act including the explanation added thereto and if the formalities 
required in Section 80HHC are fully complied with, in our opinion, it is not 
necessary that all the other formalities prescribed in the Customs Act for 
export of the articles are also required to be fully complied with by an 
assessee in addition to those prescribed under Section 80HHC.  
 
14. As for instance, under the Customs Act, a transaction by way of sale 
or otherwise in a shop, emporium or any other establishment situate in 
India in exchange of Indian currency does not amount to export but for the 
purpose of getting benefit of deduction under Section 80HHC, if a 
transaction takes place by way of sale or otherwise in a shop or 
establishment situate in India involving clearance at any customs station as 
defined in the Customs Act and at the same time, the Reserve Bank of India 
treats such transaction in lieu of Indian currency as convertible foreign 
exchange for the purposes of the Foreign Exchange Regulation Act, 1973 
(46 of 1973), and any rules made thereunder, the transaction should be 
treated as export out of India for the purpose of Section 80HHC of the Act by 
virtue of the added Explanations (a) and (aa) quoted above.  

 
15. In this connection, we may profitably refer to the decision of the 
Supreme Court in the case of CIT Vs. Silver and Arts Palace, reported in 
(2003) 259 ITR 684where the said Court has approved the decision of the 
Allahabad High Court in the case of Ram Babu and sons Vs. Union of India, 
reported in (1996) 222 ITR 606 laying down the proposition of law that if 
both the conditions mentioned in Explanations (a) and (aa) are complied 
with in a given situation, the transaction should be treated to be an export 
out of India for the purpose of Section 80HHC of the Act.  

 
 

21. Now the most vital question that arises for determination in this 
appeal is whether the appellant has complied with the conditions 
prescribed in both the Explanations (a) and (aa) of the Act.  
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22. We have already indicated that in this appeal we have on the 
prayer of the appellant admitted some additional pieces of evidence in 
support of its contention that it has complied with both the above 
conditions. In spite of giving opportunity to lead evidence in rebuttal to 
the Revenue for the purpose of disputing the genuineness of those 
additional pieces of evidence, the Revenue did not lead any evidence. We, 
therefore, accept the veracity of the statements contained in the 
additional pieces of evidence as well as the authority of the persons who 
issued the letters admitted as additional evidence and proceed to consider 
whether the appellant has complied with the conditions mentioned in 
both the Explanations (a) and (aa).  

 
23. The Certificate issued by the office of the Commissioner of Customs 
dated April 13, 2004 certifies that all bonded goods and catering food 
supplies are carried in a sealed Hl-Lift of M/s. Oberoi Flight Services, the 
appellant before us, which is escorted by the Customs Preventive Officer 
on duty, to the Air Crafts of International Airlines catered by them at the 
tarmac at Chhatrapati Shivaji International Airport, Mumbai, as required 
under the regulations of the Customs Act, 1963. In our opinion, the 
aforesaid certificate indicates that the appellant in the process of selling 
the food and beverage in the said airport has complied with the condition 
mentioned in Explanation (aa) of the Section 80HHC.  

 
24. Similarly in reply to the letter written by the assessee to the 
General Manager of the Reserve Bank of India to issue a certificate 
showing that the payments made in Indian rupees to the hotels by Foreign 
Airlines and diplomats are being treated by Reserve Bank as Convertible 
Foreign Exchange for the purpose of Foreign Exchange Regulation Act, 
1973 and the Rules made thereunder as also the Foreign Exchange 
Management Act, it appears that the Assistant General Manager, Foreign 
Exchange Department has written a letter dated November 7, 2005. By 
the said letter the said officer has certified that the provisions of the DGFT 
Circular No.60/97-2002 dated December 24, 1998 regarding treatment of 
the amounts received in rupees by a hotel company out of repatriable 
funds would also apply under the FEMA Regulations. In the absence of any 
evidence disputing the said assertion of the officer concerned, we hold that 
the appellant has also complied with the condition mentioned in 
Explanation (a) added to section 80HHC of the Act.  

 
25. We, thus, find that the appellant has successfully established 
before this Court by uncontroverted additional evidence that the 
transaction in question satisfies the conditions indicated in both the 
Explanations (a) and (aa) of section 80 HHC of the Act in respect of the 
disputed items at the Chhatrapati Shivaji International Airport, Mumbai, 
and thus, it is a fit case where the orders passed by the authorities below 
should be set aside and the Assessing Officer should be directed to consider 
the claim of deductions under Section 80HHC of the Act on merit as the 
appellant has proved that the transaction in question from the said 
airport amounts to export out of India.  
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27. We, therefore, allow this appeal by setting aside the orders of the 
authorities below and by answering all the three formulated questions 
indicated above in the affirmative and against the Revenue”.  

 

Respectfully following the decision of the Jurisdictional  High Court,  

we hold that the assessee is  entitled for deduction u/s 80HHC of the Act 

in respect  of export of food and beverages  to out bound fl ights of  

International  Airlines  and for the proceeds received thereon in  

convertib le foreign exchange and hold that the assessee had complied 

with the provisions of section 80HHC of the Act in this regard.   

Accordingly,  the Ground Nos.  2 & 3 raised by the assessee are allowed.   

 

4.  Disallowance of running and maintenance expenditure 
of aircrafts –  Rs.42,80,883/- 
 

4.1.    The brief facts of the case are that the assessee incurred running 

and maintenance expenditure of its aircrafts to the tune of Rs.  

2,14, 04,416/- during the assessment  year under appeal .   The Learned 

Assessing Officer in l ine with the decision taken by him in the earlier 

years sought to disallow 20% of the same amounting to Rs.  42, 80,883/- 

on account of personal  element of usage of aircrafts by the Directors and 

their relativ es for personal  purposes.    

 

This was also upheld by  the Learned CIT(Appeals).   Aggrieved,  the 

assessee had preferred an appeal  before us on the following ground:-  

“4. That on law as well as on the facts a nd in the 
circumstances of  the case the L earned CIT(A) erred  in 
confirming the estimated disallo wance of  Rs.4,28 0,883/-,  
being 20% of Rs.21,4 04,416  a s aga inst the actual  
ma intenance and running expenditure o f aircra fts  
amounting to Rs.9.465,89 2 even though the aircrafts were 
exclusively used fo r the purp ose of  business”.  

 
 

4.2.    The Learned AR argued that there c annot be any personal  element 

of expenditure in  the hands of the company  as the company  b eing a non-
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natural  person.   He relied on the decision of the Gujarat High Court  in the 

case of Sayaji  Iron and Engin eering Co.  –vs.-  CIT reported in 253 ITR 749 

in support of this contention.   He further argued that even assuming 

without conceding that if  at  al l ,  the same is preval ent,  then the same 

could have to be taxed as perquisite in the hands of the respective 

directors and TDS provisions thereon c ould become applic able,  and that 

cannot become a deterrent for the assessee to  claim th e same as 

legitimate  business expenditure.  The Learned AR further argued that the 

assessee’s main business is to run luxury hotels of international  standard 

and to meet the requirement of  the international guests  of the hotels,  and 

for that purpose,  the assessee maintains two aircrafts for business 

convenience.   The expenditure fo r maintenance of the aircraft  has no 

direct nexus with its earning as even though,  no customer is availab le for 

chartering the aircrafts,  the assessee is  required to incur expenditure for 

maintenance and repair which  includes undergo process of fitness 

certificate from International  Authority  as  per Av iation rules.  It  was al so 

further argued b y the Learned AR that the Learned Assessing Officer had 

inadv ertently calculated 20% on Rs.  2,14,04,416/- and disallowed Rs.  

42,80,883/- ,  whereas running and maintenance expenditure ultimately 

deb ited to profit  and loss account was only Rs.  95,64,995/- and hence the 

disallowance,  if  any,  without prejudice  to the main ground,  ought to have 

been restricted to Rs.  18,92,999/- (20% of Rs.  95, 64,995) only.   He also  

stated that  the detail s of running and maintenanc e incurred is fi led at 

page 185 of the Paper Book.   The Learned AR further argued that the 

version of  the Learned Assessing Officer  as to revenue generated from 

chartering of aircrafts amounting to Rs.  1,19,39,421/-  was basic ally 

incorrect and al so objected to the statement of the Learned Assessing 

Officer that the assessee could not l ink the revenue generated b y the 

aircrafts with the fl ights  undertaken.  He  argued that according to  Learned 

AO the total  expenditure on maintenance and running of airc rafts was 

Rs. 2,14,04,416/- , whereas the revenue generated therefrom was only Rs. 

1,19, 39,421/- .  The Learned AR argued that this comparison is basically 
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incorrect.  He stated that the net expenditure on maintenance and running 

of aircrafts after recovery  from parties amounted to Rs.  95 ,64,995/- 

which was debited to profit and loss account and total  income generated 

by the assessee out of chartering of  airc rafts  was RS.  2,02, 52,452/- 

(detail s giv en in page 186 of p aper book) and thereby ,  the assessee had 

only derived a surplus of Rs.  1,07,87,457/- ( 20252452-9564995).    The 

Learned AR further argued that full  details of  expenses and the log book 

of fl ights undertaken by the aircraft  has been prov ided from where it  

could be seen that the expenditure was incurred only for business 

purposes.   He further argued that in Asst Years 1999-2000 and in Asst 

Year 2001-2002,  on the same set o f fac ts,  th is tribunal  had restored the 

issue to the file o f the Learned Assessing Offic er for veri fication of details 

to find out whether the same has been incurred for business purposes 

only.    He also stated that during the assessment y ear under appeal ,  the 

assessee had furnished all  the detail s o f the said expenditure befo re the 

Learned Assessing Off icer and without giving any  categorical  finding on 

the same,  the Learned Assessing Officer resorted to make the 

disallowance on estimated basis on the basis of surmise and conjectures.      

 

 4.3.    In response to this,  the Learned DR heavily relied on the written 

submissions filed by him on this ground. 

 

4.4.    We have heard the rival  submissions  and perused the materials 

av ailable on record.   It  is seen that the net expenditure to wards running 

and maintenance of aircrafts debited in profit  and loss  account is only  Rs.  

95,64,995/- and hence the premise of the Learned Assessing Officer  that a 

sum of  Rs.  2,14,04,416/- is debited to  profit  and loss account is grossly 

incorrect.    

 

It  is observed that u ltimately the assessee had derived surplus of  

Rs.  1, 07,87,457/- being the difference between the  chartering income of  

Rs.  2,02 ,52,452/- and maintenanc e and running of aircrafts expenditure 
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to the tune of  Rs.  95,64,995/- ,  even though deriving surplus thereon is 

not a pre-requisite  for  al lowance of expenditure incurred.   We also find 

that complete details of the entire expenditure towards running and 

maintenance of aircrafts together with the log book  has been filed before 

the Learned Assessing Offic er and hence there is absolutely no case for 

the Learned Assessing Officer to reject the same and proc eed to make 

disallowance on estimated basis to be in  l ine with the disallowances made 

in earlier y ears.    We also find that the earlier years ITAT order on this 

issue need not be followed for the asst year und er appeal  as in th is year,  

the entire detail s were very much before the Learned Assessing Off icer.    

We also find lot of force in the arguments of the Learned AR that the 

assessee company being a non-natural  person c annot have any personal  

element thereon and all  the expenditure incu rred thereon had to be 

construed only for business purposes.    

 

To th is extent,  the reliance on the Gujarat High Court decision in 

253 ITR 749 is  well  placed and supports the c ase of the assessee.    We 

also f ind lot of force in  the arguments  of the Learned AR that  if  at  al l  

there is any personal  element involved in the aforesaid  expenditure,  the 

same have to be taxed as perquisite in the hands of the directors and it  is 

only for the TDS off icer to look into the violations,  if  any ,  on the same and 

hence on that ground also ,  no disallowance of expenditure could be 

appreciated.   We find that the Learned Assessing Officer had made the 

entire addition based on surmises and conjectures and made on a d hoc 

basis.    It  i s well  founded proposition that what is apparent is real  and 

the allegation to prov e the contrary  is  on the person making such 

allegation.  The following decisions support our v iew in  this regard:-  

(i)  CIT vs Daulat Ram Rawatmull  (1973) 87 ITR 349 (SC) ;  

(ii)  Suk hdayal Rambilas vs  CIT (1982) 136 ITR 414 (Bom.);  

(iii)  Madura Knitting Co  vs CIT (1956) 30 IT R 764 (Mad);  
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In v iew of the aforesaid facts and circ umstances and respectfully 

following the judicial  precedents thereon,  we have no hesitation in 

deleting the  addition made in the sum of Rs.42,80 ,883/- on an estimated 

basis.   Accordingly ,  the Ground No.  4 raised by the assessee is al lowed.   

 

5.      Addition towards notional gain on foreign currency loan 
– Rs.4,15,36,381/ - 

 

5.1.    The brief  facts of this issue is that the assessee  company  availed  

2603.99 Mill ion in Japan ese Yen on 13th August 2001 (equivalent to Rs 

100 crores) under Foreign Currency Non Resident –  Bank Scheme (in  

short FCNR(B))  Loan for the purpose  of its working capital  business.   

Henc e this goes to prov e that the loan has been obtained for revenue 

account.   This loan was outstanding as on 31.3.2002 and the same was 

restated at the exchange rate prevai l ing at the end of the year in  

consonance with  the Accounting Standard 11 (AS-11)  issued by the 

Institute of Chartered Accountants of India (ICAI)  by the assessee 

company .   The assessee deriv ed a notional  gain on such restatement in  

view of  dec rease  in l iabil ity  payable on the loan account amounting to Rs.  

4,15, 36,381/- .   This is worked out as under:-  

Loan balance -                                           Rs.100,00,00,000/- 

Less:  Value of loan as on 31.3.2002 

2603.99 Mill ion JPY @ 0.368075       -      Rs.  95,84,63,619/-  

          _________________________ 

Difference representing gain by  
way of reduction in liability                    Rs.    4, 15,36,381/-  
           ________________________  
The assessee reduced the same from its taxable income as the same 

was notional  gain  which was unrealized as on the date of balance sheet 

date and accordingly filed i ts return of income.  

 

5.2.    The Learned Assessing Officer added the same as income earned as 

the foreign exchange fluctuation was earn ed on rev enue account relying 
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on the decision of the Supreme Court in  the case of Sutlej  Cotton Mills Ltd  

vs CIT reported in 116 ITR 1 (SC).   Aggriev ed,  the assessee preferred an 

appeal  before the Learned CITA who upheld the decision of the Learned 

Assessing Offic er.   Aggriev ed,  the assessee is in appeal  before us on the 

following ground:-  

“5. That on law as well as on the facts a nd in the 
circumstances of  the case the L earned CIT (A) erred in 
confirming addition made by the Assessing Officer of  
Rs.41,53 6,381 on acco unt of  notional ga in  o n fo reig n 
currency swap overlo oking the fact that reduction in 
l iabil ity of  the existing loan in terms  of  India n Rupee was  
not actua l and the company was not ent itled to  claim any 
refund o r adjustment on that account”.   

 

5.3.    The Learned AR argued that the gain derived on account of foreign 

exchange fluctuat ion b y restating the foreign currency loan at the year 

end and henc e the same cannot be brought to tax b y the Learned 

Assessing Officer as it  is only notional  and not realized by the assessee.  

The Learned AR further argued that similar foreign exchange fluctuation 

on restatement of  foreign currency loan in Asst Year 2003-04 (i .e.  

immediately suc ceeding assessment year),  the exchange fluctuation 

resulted in  a  loss and the assessee had suo moto  not claimed the same as 

deduction,  being a notional  loss,   as  it had not of fered the notional  gain to  

tax in the asst y ear under appeal .   Al ternatively,  he argued that if  the 

notional  gain in asst year under appeal  is b rought to tax,  then a direction 

be given to the Learned Assessing Officer to allow the notional  loss in 

Asst Year 2003-04 to meet the ends of justice.    

 

In response to this,  the Learned DR relied on the orders of the 

lower authorities.  

 

5.4.  We have heard the rival  sub missions and perused the materials 

av ailable on record.  Admittedly,  the assessee on 13.8.2001 had av ailed 
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foreign currency loan of JPY 2603.99 Mill ion (equiv alent to Rs.100 

crores) for th e purpose of  its  wo rking capital  business.    

 

Henc e it  c an be safely concluded that the loan was borrowed on 

revenue account.   Based on this,  it  could logically  be concluded that any 

exchange fluctuation arising out of restatement of  the said loan at  the end 

of the year,  be it  gain or loss,  would also fal l  on revenue account and 

hence automatically comes under the ambit of taxation if  it  is a gain and 

allowable as an expenditure if  it  i s a loss.   This issue is squarely covered 

by the decis ion of the Supreme Court  in the case of  CIT v s Woodward 

Governor India P.  Ltd reported in 312 ITR 254 (SC) wherein the questions 

raised before their Lordships  were as under:-  

(i) Whether, on the facts and circumstances  o f  the ca se 
and in law, the additional  l iabil ity arising on acco unt o f 
f luctuation in the ra te of  exchange in respect of  lo ans 
taken for rev enue purposes could be allowed as deduction 
under sectio n 37(1) in the y ear  o f  f luctuatio n in the rate  
of  exchange o r whether the same co uld only be al lowed in 
the y ear  of  repayment of  such loans? 
 
(i i) Whether,  the a ssessee is  entitled to adjust the actua l  
cost of  imp orted assets acq uired in foreign currency on 
account of  f luctua tion in the ra te of  exchange at each  
balance sheet date, p ending actual  payment  of  the va ri ed  
l iabil ity? 

 

Their Lordships had c atego rically held that since the loan was 

borrowed for work ing capital  purposes i .e.  on revenue account,  any loss 

arising out of restatement at the end of the y ear would  be squarely 

allowable u/s 37(1) of the act .   In the instant case,  the situat ion is 

reverse as the exchange fluctuation results in a gain which would 

definitely b ecome taxable.     

We Reproduce P ara 13-15 of the Hon’ble Sup reme Court judgement 

as under:-  

“13.  As stated above, one of the main arguments advanced by the 
learned Additional Solicitor General on behalf of the Department before 
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us was that the word "expenditure" in Section 37(1) connotes "what is 
paid out" and that which has gone irretrievably. In this connection, 
heavy reliance was placed on the judgment of this Court in the case of 
Indian Molasses Company (supra). Relying on the said judgment, it was 
sought to be argued that the increase in liability at any point of time 
prior to the date of payment cannot be said to have gone irretrievably 
as it can always come back. According to the learned counsel, in the case 
of increase in liability due to foreign exchange fluctuations, if there is a 
revaluation of the rupee vis-`-vis foreign exchange at or prior to the 
point of payment, then there would be no question of money having 
gone irretrievably and consequently, the requirement of "expenditure" is 
not met. Consequently, the additional liability arising on account of 
fluctuation in the rate of foreign exchange was merely a 
contingent/notional liability which does not crystallize till payment. In 
that case, the Supreme Court was considering the meaning of the 
expression "expenditure incurred" while dealing with the question as to 
whether there was a distinction between the actual liability in presenti 
and a liability de futuro. The word "expenditure" is not defined in the 
1961 Act. The word "expenditure" is, therefore, required to be 
understood in the context in which it is used. Section 37 enjoins that any 
expenditure not being expenditure of the nature described in Sections 30 
to 36 laid out or expended wholly and exclusively for the purposes of the 
business should be allowed in computing the income chargeable under 
the head "profits and gains of business". In Sections 30 to 36, the 
expressions "expenses incurred" as well as "allowances and 
depreciation" has also been used. For example, depreciation and 
allowances are dealt with in Section 32. Therefore, Parliament has used 
the expression "any expenditure" in Section 37 to cover both. Therefore, 
the expression "expenditure" as used in Section 37 may, in the 
circumstances of a particular case, cover an amount which is really a 
"loss" even though the said amount has not gone out from the pocket of 
the assessee.  

14.  In the case of M.P. Financial Corporation v. CIT reported in 165 
ITR 765 the Madhya Pradesh High Court has held that the expression 
"expenditure" as used in Section 37 may, in the circumstances of a 
particular case, cover an amount which is a "loss" even though the said 
amount has not gone out from the pocket of the assessee. This view of 
the Madhya Pradesh High Court has been approved by this Court in the 
case of Madras Industrial Investment Corporation Ltd. v. CIT reported in 
225 ITR 802. According to the Law and Practice of Income Tax by Kanga 
and Palkhivala, Section 37(1) is a residuary section extending the 
allowance to items of business expenditure not covered by Sections 30 to 
36. This Section, according to the learned Author, covers cases of 
business expenditure only, and not of business losses which are, 
however, deductible on ordinary principles of commercial accounting. 
(see page 617 of the eighth edition). It is this principle which attracts 
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the provisions of Section 145. That section recognizes the rights of a 
trader to adopt either the cash system or the mercantile system of 
accounting. The quantum of allowances permitted to be deducted under 
diverse heads under Sections 30 to 43C from the income, profits and 
gains of a business would differ according to the system adopted. This is 
made clear by defining the word "paid" in Section 43(2), which is used in 
several Sections 30 to 43C, as meaning actually paid or incurred 
according to the method of accounting upon the basis on which profits 
or gains are computed under Section 28/29. That is why in deciding the 
question as to whether the word "expenditure" in Section 37(1) includes 
the word "loss" one has to read Section 37(1) with Section 28, Section 29 
and Section 145(1). One more principle needs to be kept in mind. 
Accounts regularly maintained in the course of business are to be taken 
as correct unless there are strong and sufficient reasons to indicate that 
they are unreliable. One more aspect needs to be highlighted. Under 
Section 28(i), one needs to decide the profits and gains of any business 
which is carried on by the assessee during the previous year. Therefore, 
one has to take into account stock-in-trade for determination of profits. 
The 1961 Act makes no provision with regard to valuation of stock. But 
the ordinary principle of commercial accounting requires that in the 
P&L account the value of the stock-in- trade at the beginning and at the 
end of the year should be entered at cost or market price, whichever is 
the lower. This is how business profits arising during the year needs to 
be computed. This is one more reason for reading Section 37(1) with 
Section 145. For valuing the closing stock at the end of a particular year, 
the value prevailing on the last date is relevant. This is because 
profits/loss is embedded in the closing stock. While anticipated loss is 
taken into account, anticipated profit in the shape of appreciated value 
of the closing stock is not brought into account, as no prudent trader 
would care to show increase profits before actual realization. This is the 
theory underlying the Rule that closing stock is to be valued at cost or 
market price, whichever is the lower. As profits for income-tax purposes 
are to be computed in accordance with ordinary principles of 
commercial accounting, unless, such principles stand superseded or 
modified by legislative enactments, unrealized profits in the shape of 
appreciated value of goods remaining unsold at the end of the 
accounting year and carried over to the following years account in a 
continuing business are not brought to the charge as a matter of 
practice, though, as stated above, loss due to fall in the price below cost 
is allowed even though such loss has not been realized actually. At this 
stage, we need to emphasise once again that the above system of 
commercial accounting can be superseded or modified by legislative 
enactment. This is where Section 145(2) comes into play. Under that 
section, the Central Government is empowered to notify from time to 
time the Accounting Standards to be followed by any class of assessees 
or in respect of any class of income. Accordingly, under Section 209 of 
the Companies Act, mercantile system of accounting is made mandatory 
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for companies. In other words, accounting standard which is 
continuously adopted by an assessee can be superseded or modified by 
Legislative intervention. However, but for such intervention or in cases 
falling under Section 145(3), the method of accounting undertaken by 
the assessee continuously is supreme. In the present batch of cases, there 
is no finding given by the AO on the correctness or completeness of the 
accounts of the assessee. Equally, there is no finding given by the AO 
stating that the assessee has not complied with the accounting 
standards.  

15.  For the reasons given hereinabove, we hold that, in the present 
case, the "loss" suffered by the assessee on account of the exchange 
difference as on the date of the balance sheet is an item of expenditure 
under Section 37(1) of the 1961 Act”.  

In view of the aforesaid judgement  of the apex court,  we hold  that 

the sum of Rs.4,15,36,381/- being the  exchange gain  would be taxable in  

the hands of the assessee for the Asst Year 2002-03 and correspondingly 

the Learned AO is also directed to grant deduction for the exchange loss 

due to restatement for the Asst Year 2003-04.     

Accordingly,  the Ground No.  5 raised by  the assessee is d ismissed.  

 

6.  Disallowance of Interest on borrowed funds used for non-
business purposes– Rs.6,27,16,642/ - 

 

6.1.  The brief facts of this issue is that the assessee had advanced the 

following sums to the following part ies and the sums outstanding as on 

31.3. 2002 towards that account are as below:-  

(i) Lake P alace Hotels & Motel s Ltd -              Rs.2,50, 00,000/- 

(ii)  Jyoti  Pvt Ltd -     . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Rs.   58,28,690/- 

(iii)  Nandi Hil ls & Resorts Ltd - . . . . . . . . . . . . . . . . . . . . . . . .Rs.9,01,50,000/- 

(iv) Balamurie Island Resort  Pvt Ltd - . . . . . . . . . . . . . Rs.   69,60,000/- 

(v)  Balaj i  Hotel s & Enterprises Ltd. . . . . . . . . . . . . . .Rs.15,12,00,000/- 

(vi) Green Fields Hotels & Resorts P Ltd . . . . .  Rs. 10,00,00,000/- 

Advance towards equity  participation in  

(vii) Mashobra Resort Ltd. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Rs.13 ,00,00,000/- 
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(viii) Oberoi Keral a Hotels & Resort Ltd. . . . . . . .Rs.     40,00,000/- 

(ix) Loan to Mumtaz Hotel  Ltd. . . . . . . . . . . . . . . . . . . . . . . . . Rs.9,50,00,000/- 

 

(i)  Amounts paid to Lake Palace Hotels & Motels 
Ltd.. .Rs.2,50,00,000/ - 

This was paid as security deposit  for taking land of the Hotel s at  

Udaipur,  Rajasthan and interest @ 9%  has been charged for such deposit .    

The said party had also duly deducted tax at source on the interest 

pay ment  made to the assessee .  

 

(ii)  Amounts paid to Jyoti  Pvt Ltd  -  Rs.58,28,690/- 

The amount represents the balance recoverab le from the company 

which was pending for certain  disputes.   The assessee has duly  charged 

interest @ 18% on the loan amount both for FY 2001-02 & 2002-03 and 

the amount was received in full  in the FY 2002-03.   

 

(iii) Amounts paid to Nandi Hills  & Resorts Ltd – Rs. 
9,01,50,000/- 

This represents advance giv en for the Joint Venture project with  

Janson G roup of Bangalore to construct and operate Golf course in  

Bangalore.   The amount paid is towards advance for  acquisition of land 

for the project.  

 

(iv) Amounts paid to Balamurie Island Resort Pvt Ltd 
 –  Rs.  69,60,000/ - 

This was paid toward s adv ance  for purc hase of shares.  

 

(v) Amounts paid to Balaji  Hotels & Enterprises Ltd.– 
Rs.15,12,00,000/-   

The amount was advanc ed for construction of hotel cum 

commercial  complex at Chennai in Tamilnadu.   The Hotel  was 

under construction but due to financial  problem the owner could 

not complete the same and was in l itigation with the Financial  

Institutions who had initial ly lent fund for the project.   The loan 
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given is interest bearing and the company has Agreement to  

operate the Hotel  to be constructed ti l l  such time the loan with  

interest is not repaid.    

 

(vi) Amounts paid to Green Fields Hotels & Resorts P Ltd.– 
Rs.10,00,00,000/- 

 

The amount was adv anced fo r acquisition of land for  Golf course in  

Khandala for the Joint Venture  project  out of own generation of fund.  

 

(vii)  Amounts paid to Mashobra Resort Ltd – Rs.  13,00,00,000/- 

The company  is a joint venture company owning Hotel  Wildflower 

Hall  at Shimla.  According to Joint Venture Agreement,  the Company is 

required to finance for construction of hotel  which was initial ly 

considered as advanc e for equity shares.   The amount paid shall  be 

adjusted against equity  shares to be issued to the co mpany .  

 

(viii)  Amounts paid to Oberoi Kerala  Ho tels &  Resort Ltd – 
Rs.40,00,000/- 

The same is al so a Joint Venture Company and according to the 

agreement the company is required to advance on equity shares 

part icipation.   The company has al so been allotted 400000 shares of Rs.  

10 in Asst Year 2003-04.      

 

(ix ) Amounts paid to Mumtaz Hotel Ltd –  Rs.9,50,00,000/- 

This was paid as loan and interest is charged on the same by the 

assessee.  During the course of assessment proceedings ,  the assessee 

mentioned the purpose of advancing monies to aforesaid parties and 

pleaded that the same were advanced during the course of their business 

and to pursue further business interests of  the assessee and al so pleaded 

that own funds were very much available with the assessee and no 

borrowed funds were used for adv ancing the  monies  to afo resaid parties 

and hence no interest disallowance should be invok ed on the assessee.     
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6.2.    The Learned Assessing Officer disallowed interest paid on borrowed 

funds @ 12%  per annum to the extent of the aforesaid  monies advanced 

to v arious parties by concluding that the same were advanced for non-

business purpo ses.   Aggrieved,  the assessee challenged this issue before 

the Learned CITA who upheld the disallowance of interest made by the 

Learned AO except in respect  of amounts advanced to Lak e Pal ace Hotels 

& Motel s Ltd; Jyoti  Pvt Ltd and Mumtaz Hotel  Ltd from whom the assessee 

had charged interest.    

 

Aggrieved,  the assessee has preferred further appeal  before us on 

the following ground:-  

“6. That the Learned CIT(A) was not justif ied  in  restricting 
the ad dition  on account of  interest to Rs.51,4 01,920 /- 
being 12% of  interest free adva nces g iven to Associa te  
Enterprises having business  connections in operating the  
hotels owned by such Enterprises”.   

  

6.3.    The Learned AR argued that the ent ire  details as to for what 

purpose  the  monies  were paid by the assessee company to the  aforesaid  

part ies were given before the Learned Assessing Offic er.  He argued that 

the assessee had sufficient own funds at its disposal  and henc e the 

borrowed funds were not util ized for advancing monies to a foresaid  

part ies and henc e there should  not be any disallowance of interest on 

borrowed funds.   He further argued that al l  the advances were made in  

the nature of  advances pursuant to  ei ther joint venture agreements or 

adv ance  for shares and is not paid as  loans and hence there is no q uestion 

of charging any  interest on the advanc es.    The Learned AR further argued 

that al l  the advances were made as Strategic Inv estments to pursue its 

further business interests and those companies were also using the brand 

of the assessee,  rendering technical  services and assessee’s sta ff were 

used by the group companies and hence had to  b e construed as advances 
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made during the course of assessee’s business.   He also relied on the 

following decisions in  support of his contentions:-  

 

(i)  CIT – Vs.-  Britannia Industries Ltd reported in  280 ITR 
525 (Cal);  

 

(ii)  CIT- vs.-  Texmaco Ltd – ITA No. 607 & 641 / Kol / 2012 for 

Asst Years 2006-07 & 2007-08 dated 9.6.2015 rendered by 

Kolk ata T rib unal “A” Bench.  

 

In response to this,  the Learned DR apart from pl acing reliance on 

the written submissions filed ,  vehemently supported the orders of the 

lower authorities.   

 

6.4.    We have heard the rival sub missions and perused the materials and 

case laws available on record.   It  is seen that the assessee had on one 

hand admittedly adv anced interest  free funds to certain group companies 

and interest bearing loans to certain group companies.   On the other hand 

the assessee has been paying interest o n its borrowed capital .   In  respect 

of amounts  advanced by the assessee to certain group companies  where 

interest is charged by it,  there is absolutely no dispute.   In respect of  

interest free adv ances,  it  has to be seen whether the same were advanced 

out of own funds or out of borrowed funds by the assessee.   It  is  seen 

fro m the assessment order that the Learned Assessing Officer had neither 

disputed the av ailabil ity of own funds with  the assessee to the tune of 

Rs. 646.65 crores (being the net owned funds at the beginning of the year 

to the tune of Rs.574.46 crores plus c ash profit  for the year amounting to 

Rs.  72.19 crores),  nor brought out the nexus between the b orrowed funds 

and the  interest  free advances made by the assessee.   The Learned 

Assessing Officer simply states that the assessee on one hand is paying 

interest on its borrowed funds and on the other hand advanc es interest 

free monies to its group companies.   Moreover,  it  i s well  settled  
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proposition that it  is not for the income tax department to sermonize how 

the businessman should conduct his business and have his a ffa irs.   The 

businessman knows his interest best.    Relianc e in this regard is placed 

on the decision of the Hon’ble Supreme Court in  the case of CIT vs 

Dhanraj  Girj i  Raja Narasingherj i  (1973) 91 ITR 544 (SC).    Further 

reliance is also placed on the decision of the Hon’ble Apex Court in the 

case of CIT vs Walchand and Co.  (1967) 65 ITR 381 (SC),  wherein it was 

held that in  applying the test of commercial  expediency whether the 

expenditure was exc essively  laid down for the purpose of business,  

reasonableness of the expenditure is to be judged from the point of v iew 

of a b usinessman and not  that of the  rev enue.   It i s well decided that what 

is to be seen for the purpose of al lowability of interest u/s 36(1)(ii i) of 

the Act is as to whether the borrowed funds were util ized for the purpose 

of business.    In the instant case,  the assesee had in fact made borrowings 

and utilised the same for the purpose of its business.   The borrowed 

funds and the own funds in the form of  share c apital ,  reserves & surplus,  

cash profits derived during the year,  etc were inextricably mixed in the 

same bank account and hence presumption could  be drawn that interest 

free advances were made out of own funds provided the own funds are 

more than the amounts advanced interest free to parties.    It  i s rel evant 

to get into the few decisions on this sub ject:-  

 

CIT vs Gopalakrishna Muralidhar reported in (1963) 
47 ITR 469 (AP) 

  
“The learned counsel  maintains that  s ince the capital  

borrowed was uti l ised by the family  for personal  use ,  no rel ief  
could be c laimed under that  clause. 

 
 We do n ot  thin k that  we can give  ef fect to this  argument.  
Indisputably,  these amou nts were borrowed  only  for  the purp ose of  
the business of  t he family .  The assessee drew out  from time to t ime  
various sums of  money aggregating to Rs.1,77,984/-  from the 
business .  I t  is  not  a  case  where any particular  sum purporti ng to be  
borrowed on behal f  of  the  b usiness  wa s spent for  household  
expenses.  This  is a case  where the loans  were taken for  carryi ng on  
the business but  the  family  used t o withdraw some amou nts from 
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the business whenever occasions arose .  The family was  surely  
entit led  to withdraw from the capital  suppl ied by it  with th result 
of  the capital  being depleted.  There is ,  therefore ,  no substance i n  
the submiss ions  that  the fact ,  that  part  of  the  amount borrowed  
was later  on used for personal  exp enses,  wo uld deprive the assessee 
of  the benef its of c lause (i i i ) of sub-section (2) of section 10” .  

 
   Woolcombers of India Ltd vs CIT reported in 134 ITR 219 (CAL)-  

“The assessee had an overdraft account with a bank.  On December  
12,  1969,  i .e .  a few days  before  the end o]  the assessee's  
accounting year on December 31,  196 9,  the  account sh owed a 
debit balance of  Rs. I,39, 412.  The assessee paid advance of  
Rs.18,05,000 on December 15,  1969.  which i ncreased the overdraft  
to  Rs .14,63,593/-by December 31,  1969.  The ITO held  that the 
payment  of  ad vance tax was not  a b usiness  expenditure a nd 
disallowed the proportionate interest amou nting to Rs .6,769 
payable  by the assessee to the bank.  On ap peal ,  the AAC held that  
though the prof its  of the business  were embedded in the combined 
f inancial  transactio ns ,  yet  at  the t ime of  p ayment of  advance ta x,  
the assessee had not  adequate cash surplus  and i t  had resorted t o 
the overdraft  faci l i ty speci fically for  the purpose of  payment of  
advance tax,  and af f irmed the order of  the ITO.  On further appeal ,  
the Tribunal  af firmed the order  of  the  AAC.  On a reference ,  the 
assessee contended that  where the prof its  of the assessee's 
bus iness  was  suf f icient  to cover  the p ayment of  advance  ta x 
during the relevant acc ounting year,  i f  such amo unt was  paid  
from an account which included the amoun ts of prof its  as  well  as 
the overdraft take n for the purpose of  the business ,  the  
presumption was  that  the tax was  paid o ut  of  the  prof its  and not  
out  of  the ov erdraft  amount an d since the amount of the  prof its 
for the relevant year  far excee ded the l iabi l i ty for  advance ta x 
and the entire amount of  prof its  of  Rs.  27 lakhs  was deposited in 
the ov erdraft  acco unt  o ut  of  which t he bank remitted the  adv anc e 
tax,  the  tax was paid o ut  of  the  ear ning of  the  pr of its and n ot  out  
of  the  overdraft  am ou nt t aken Jar  ot her business pur poses .  The 
revenue c onte nde d th at  t he conte ntion,  viz. ,  where there was  a  
mixed accou nt and the prof its  were s uf f ic ient  to  meet the ta x 
l iabil i ty from the said account then the presumption should not be  
drawn that the t ax l iabi l i ty  was met out  of  the overdraft  account  
and n ot  out of  the prof its ,  was  not  raised before the Tribunal  and,  
therefore ,  that  c onte ntion should not  be al lowed to be  agitated 
for the f irst  time before  the High Court:  

 
Held ,  ( i)  that  though a c ontention which  was  not  
urged before the Tribun al  could n ot  be  agitated for  
the first  t ime before the High Co urt in a  re ference ,  
yet  i t was  apparent from the Tribunal 's  order  that  
the conte ntion that  the  prof its  were s uf f ic ient  to  
meet the advance tax l iabi li ty was  urged before the  
I .T.  authorit ies  and,  therefore, in view of  the 
ampl itude of  the  question posed before  t he High 
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Co urt i t  could not be said that  the conte nt ion was  
not  urged before the I .T . authorit ies .  

 

( i i )T hat ,  on the facts  of  the case ,  the prof its  were 
suf f icient  to meet  t he advance t ax l iabi li ty.  The 
entire  prof its  were deposited in the overdraft  
account ,  i t  should  be pres umed that in i ts essence  
and tr ue character  the taxes  were paid  o ut  of  the  
prof its  of  the  relevant  year  and not  out  of  the  
overdraft  accou nt for the running of  the  business .  
Therefore ,  the interest  amou nting to Rs .6, 769/-  
paid by the assessee on t he ban k overdraft  accou nt  
which was  disal lowed as being relatable to payment  
of  adva nce lax should  also ha ve bee n al lowed as a n 
admiss ible deduction in t he computation of  the  
assessee ’s bus iness income”.   

 

CIT –vs.-  Hotel Savera [1999] 239 ITR 795 (Madras)- 

 “We have carefully considered the submissions made by learned counsel for the 
Revenue as well as learned counsel for the assessee. The fact remains that there was 
a total amount credited in the partners' capital as well as current account. A sum of 
Rs.10,95,010/- was arrived at in the partners' account after taking note of all the 
drawings made by them and the losses that were incurred in the business for the year 
ended March 31, 1972. Even after debiting the drawings and the loss in the business, 
the facts show that there are sufficient funds with the firm to cover the entire 
advance to the hotel. The Revenue has not made any attempt before the Tribunal to 
show that the firm has paid interest on the amount outstanding in the accounts of 
the partner. Though the third question raised proceeds on the basis that the firm had 
paid interest to the partner on the credit balance, there was no finding either by the 
assessing authority or by the Appellate Assistant Commissioner that the firm had 
paid interest to the partners on the credit balance. It is significant to note that there 
is also no finding by the Appellate Tribunal that the firm had paid interest on the 
credit balance to the partners. In such a situation, the position that remains is that 
the firm had its own funds as well as borrowed funds. It is not clear that the firm had 
not advanced money out of its own funds and in the absence of any material or 
evidence to indicate that the firm had advanced moneys to the hotel out of funds 
borrowed for business purpose the presumption would arise, where there is a 
common fund that the money advanced came only out of its own funds. The decision 
of the Andhra Pradesh High Court in the case of Gopikrishna Muralidar [1963] 47 
ITR 469, would support the ease of the Revenue (?) to that extent. In that case, the 
assessee--a Hindu undivided family--had a large capital of Rs. 20 lakhs and also made 
large borrowings during the relevant year and had paid interest amounting to Rs. 
93,611. During the relevant previous year a sum of Rs. 1,77,984 was withdrawn from 
time to time for household expenses and the question that arose before the Andhra 
Pradesh High Court was whethera part of interest paid on the borrowed capital 
could be disallowed. The Andhra Pradesh High Court held that it was not a case that 
where any particular sum purported to be borrowed on behalf of the business was 
spent for household expenses and this was a case where the loans were taken for 
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carrying on the business of the assessee-firm, but the family used to withdraw some 
amounts from the business and which were within the limit of capital supplied by the 
family. In that situation the court held that presumption can arise that where the 
assessee had both his own money as well as borrowed capital, the money lent came 
out of his own funds.  

  The above decision of the Andhra Pradesh High Court was followed by the 
Gujarat High Court in the case of Shree Digvijay Cement Co. Ltd. v. CIT [19821 158 
ITR 45, and the Gujarat High Court held that where the material on record showed 
that the assessee had a common fund it cannot be predicated that the money lent 
came only out of borrowed funds. The learned author, Sampath Iyengar in his book 
Sampath lyengar's Law of Income-tax, 9th edition, at page 2349, observed as under :  

"For the same reason a presumption appears to be permissible that where 
the assessee has his own capital as also the borrowed funds, the former 
rather than latter to have been utilised for the non-business or personal 
expenses."  

In the facts of the case the Tribunal has found that the money borrowed has been 
inextricably mixed up with the own funds of the assesses and it was impossible to 
delineate whichever funds were advanced to Savera Hotels (P.) Ltd,, free of interest, 
and in that factual situation, we are of the opinion that the finding of the Appellate 
Tribunal that no disallowance is called for is a finding of fact and the finding of the 
Tribunal that it can be inferred that Savera Hotels made the advance out of its own 
funds and not the borrowed capital is sustainable in law.  

.......... 

 We hold that the Appellate Tribunal was correct in deleting the sum of Rs. 30,063 and 
it is also right in holding that no part of the interest should be disallowed especially in 
the absence of any finding that the money borrowed was advanced to Savera Hotels 
(P.) Ltd., free of interest.  

 The questions raised need reframing as they proceed on some wrong 
assumption and accordingly we reframe the first question as under :  

"Whether, on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in deleting the sum of Rs. 30,063 sustained 
by the Appellate Assistant Commissioner?"  

 In so far as the second question is concerned, that also is reframed as under :  

"Whether, on the facts and in the circumstances of the case, the 
Appellate Tribunal was right in holding that no part of interest should 
be disallowed?"  

 The third question is also reframed as under :  
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"Whether, on the facts and in the circumstances of the case, the Appellate 
Tribunal is right in holding that there was sufficient credit balance and, 
therefore, the amount advanced to Savera Hotels (P.) Ltd., were not out of the 
borrowed amount was not based on valid and relevant materials?"  

 We answer the questions referred to us in the affirmative and against the Revenue. 
However, in the circumstances, there will be no order as to costs”. 
 

CIT vs Britannia Industries Ltd reported in 280 ITR 525 (CAL) 

 “The assessee had a packing credit  sanctioned by Syndicate  Ban k,  to  the 
extent of  R s.  25lakhs .  This was  enhanced to R s.  175 lakhs .  One the very 
dateof  enhanceme nt of  the  packin g credit ,  a  sum  of  Rs .  165 lakhs  was  
advanced to M through a c heq ue drawn o n Sy ndicate Bank.  The 
Assessing Officer found that  t he f irm to which i nterest free loa n was  
advanced was  co nstituted by t he relatives of the directors of  the  
assessee .  The Assess ing Off icer  pointed out  that t he advance was  made 
to M without any sec urity  and without an y stipulation for payment of  
interest ,  whereas the assessee had paid 12 per  cent,  interest  on th e 
packing credit  to  Syndicate Bank.  The Assess ing Officer  disal lowed the 
interest .  The Tribunal  found that  t he total  sale proceed of  the  relevant  
f inancial  year  were  Rs.  114.08 crores and t hat  the  entire sale proceeds  
used to  be  deposited i n the mixed account and the adva nce was also 
granted from the mixed account .  Therefore,  there  were suf ficient  funds  
for  making adv ance of  Rs.1. 65 crores out  of  total  transaction 
ofRs.114.08 crores.  T he Tribunal  also found that  out  of  the tot al  export  
of  the  cashew- nut ker nels  of  Rs .129 la. khs  in the assessment year 1985-
86,  an e xtent  of  Rs.  91lakhs was su ppl ied by M and t hat  t here was  
regular  course  of  bus iness  between the assessee and M and the advances  
were made to M  in the regular course  of  bus iness .  The relatives of 
directors did  not  come within the def init ion of  relatives  as def ined in 
section 2(41).  I t  held that interest was  deductib le.  On appeal :   

 

Held , dismissing the appeal ,  that  in relation to each of the  assessment  
years  involved in t he appeal ,  the recipient  of  interest- free loan was  not  
a f irm of relatives ;  the advance was made  for obtaining supply of  raw 
materials  and the adva nce was  made for  the purpose of  bus iness  within 
the meaning of  section 36(1) (i i i )  and not  for any other consideration;  
there  was  regular course of b us iness  betwe en the assessee and the f irm; 
and t he adv ances were made to M in t he regular course of  bus iness;  such 
advances were made in the course  of  bus ine ss  for  commercial  expedience 
and for  the purp ose of  bus iness ;  the  f indings arr ived at  by the Tribunal  
were not  perverse;  the  e ntire  expenditure  was  made from the mixed 
account .  T herefore ,  there  wo uld be a  presumption t hat  t he advance was  
made out  of  the assessee's  own fu nds  and not from the borrowed ca pital .  
Therefore ,  the  Commiss ioner  (Appeals)  and the Tribunal  were r ight  in 
presuming that  t he assessee was el igible for the benef it of  section 
36(1 )(i i i )” .   
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S.A. Builders Ltd. –vs.- CIT(Appeals) & Another reported in 
288 ITR 1 (SC):  

“In order to decide whether  interest  on funds  borrowed by the  
assessee to give an interest- free  loan to a si s ter  concern (e. g. ,  a 
subsidiary of  the  assessee) should be al lowed as  a deduction  
un der  section 36( 1)(i i i )  of the Income-tax Act,  1961,  one has  to  
enquire  whether the loan was  given by the assessee as a  
measure of  commercial  expediency.  T he exp ression "commercial 
expedie ncy”  is one  of  wide  import  and i ncludes  such  
expe nditure  as  a prudent b usinessman i ncur s  for  the p urpose of  
business .  The expe nditure may not  hav e been inc urred under  
any legal  obl igation,  but  yet i t  i s al lowable  as  b usiness  
expe nditure  i f  i t  was  incurred o n gr ounds  of  commercial  
expedie ncy.   

 

Decis ions  relating to section  37 wil l  a lso be  appl icable to  
section 3 6(1) (i i i )  because in section 37 also the e xpression used  
is  " for  the purpose of bus iness” .  "For the purpose of  bus iness"  
includes  expe nditure  voluntari ly  inc urre d for commercial  
expedie ncy,  and i t i s  immaterial  if  a third  party also be nef its  
thereby.   

 

ATHERTON (H.  M.  INSPECTOR OF TAXES) V.  BRITISH 
INSULATED AND HELSBY CABLES LT D.  [1925] 10 TC 155 (HL),  
EASTERN INVE STMENTS LTD.  v.  CIT [1951]  20 ITR 1 (SC) ;  
[1951]  21  Camp Cas  194 AND CIT -VS. -  CHANDULAL KESHAVLAL 
AND CO.  [1960]  38 ITR 601 (SC)fol lowed.   

 

The express ion “for  the purpose of  bus ines s"  is wider in scope  
than the expression "for  the purpose of earning prof its".   

 

CIT v .  MALAYALAM P LANTATIONS LTD.  [1964]  53 ITR 140  (S C)  
and CIT v .  BIRLA COTTON SPINNING  AND WEAVING MILLS LT D.  
[1971]  82 ITR 166 (SC) fol lowed.   

 

To consider  whether one should al low deduction under  section  
36(1 )(i i i )  of  interest  paid  by the assessee on amo unts  borrowed  
by i t  for advancing to a  sis ter  concern,  the  authorit ies and the  
courts sho uld examine the pur pose for  which the assessee 
advanced t he m one y and what t he s is ter c oncer n did  with the  
money.  That the borrowed amount is  not uti l ized by the 
assessee in i ts own business  but h ad been advanced as  interest  
free  loan to its  sister concern is  not releva nt .  What is relevant 
is  whether  t he amo unt was advanced as a measure of  
commercial  expediency and not  from the point  of  view whether  
the amount was advanced for earning prof its .   
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Once i t  is establ ished that  there was  nexus  between the  
expe nditure and p urpose of  the business (which need not  
necessari ly  be the business  of  the assessee i tself)  the Revenue  
cannot justi f iably claim to put  i tsel f  in the arm-chair  of  t he  
businessman or in the posit ion  of  the  board of  directors and  
assume the role  to decide how much is reasonable expenditure  
having regard to the circumstances  of  the case.  No businessman 
can be compel led to maximize his prof its”.  

 

Addl .  CIT vs Tulip Star Hotel s Ltd in CC No.  7138-7140 / 2012 dated 

30.4. 2012 by the Supreme Court ,  wherein it  was held  as below:-  

“In our view, S.A. Builders Ltd  vs CIT reported in 288 ITR 1 , 
needs reconsideration”.  
 

Though it is stated that the decision in S.A.  Builders Ltd  in 288 ITR 

1 (SC) requires reconsideration,  notice  has been ordered to be issued to 

both the parties and the matter is stil l  pending before the Supreme Court 

as on date.   Hence the decision in 288 ITR 1 (SC) is very much applicable 

as on date until  the judgement in  Tulip Star Hotel s Ltd is pronounced by 

the Supreme Court.   

 

Munjal Sales Corporation vs CIT and Another  
reported in 298 ITR 298 (SC) 

“16.  As stated above, in this batch of civil appeals we are concerned with 
the Assessment Years 1993-94, 1994-95, 1995-96, 1996-97 and 1997-98. At 
this stage, it may be mentioned that as far back as in August/September 1991 
assessee herein had given interest free advances to its sister concerns. These 
advances stood reduced over a period, till AY 1997-98. Each year the balances 
stood reduced. Further, vide Order dt.3.1.03 the Tribunal held, for AY 1992-93, 
that the assessee had given interest free loans from its Own Funds and not 
from interest bearing loans taken by the firm from third parties and 
consequently the assessee was entitled to claim deduction under 36(1)(iii). In 
other words, the Tribunal held that loans were given for business purposes. 
Similarly, for AY 1993-94, the Tribunal had taken the view that the said loans 
given to the firm's sister concerns were for business purposes. Accordingly, the 
Tribunal had deleted the disallowances during the AYs 1992-93 and 1993-94. 
It is equally true that for the AY 1994-95 the Tribunal took a contrary view in 
view of change in law brought about by Finance Act 1992. Prior to 1.4.93 
payment of interest to the partner had to be added back to the assessable 
income of the firm whereas after Finance Act 1992 such payment became an 
item of deduction for computing the assessable income of the firm and it 
became part of the business income of the partner. In view of this change of 
law, the Tribunal disallowed payment of the interest in the present case for AYs 
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1994-95, 1995-96, 1996-97 and 1997-98. However, the point which has been 
left out from consideration is that the loans which were given in 
August/September 1991 to the sister concerns got wiped out only in AY 1997-
98. As stated above, for AY 1992-93 and AY 1993-94, the Tribunal held that the 
loans given to the sister concerns were out of the firm's Funds and that they 
were advanced for business purposes. Once it is found that the loans granted in 
August/September 1991 continued upto AY 1997-98 and that the said loans 
were advanced for business purposes and that interest paid thereon did not 
exceed 18/12% per annum, the assessee was entitled to deductions under 
Section 36(1)(iii) read with Section 40(b)(iv) of the 1961 Act.  

17.  One aspect needs to be mentioned during the AY 1995- 96, apart from 
the loan given in August/September 1991, the assessee advanced interest free 
loan to its sister concern amounting to Rs.5 lacs. According to the Tribunal, 
there was nothing on record to show that the loans were given to the sister 
concern by the assessee-firm out of its Own Funds and, therefore, it was not 
entitled to claim deduction under Section 36(1)(iii). This finding is erroneous. 
The Opening Balance as on 1.4.94 was Rs.1.91 crores whereas the loan given to 
the sister concern was a small amount of Rs.5 lacs. In our view, the profits 
earned by the assessee during the relevant year were sufficient to cover the 
impugned loan of Rs.5 lacs”.  

 

CIT –vs.- Reliance Utili ties & Power Limited [2009] 
313 ITR 340 (Bom.)- 
“The assessee claimed deduction of  interest on borrowed capital .  
The Assessing Off icer recorded a finding that  the sum of  Rs .213 
crores  was invested out of  i ts own f unds and Rs .  147 crores  was  
invested out  of  the  borrowed fu nds .  Accordingly  he disal lowed 
interest  amounting to Rs .4 .40 croes  calculated at  12 per  ce nt .  per  
annum for  three mont hs  from Ja nuary,  2000 t o March,  20 00.  The 
Commiss ioner (Appe als)  found t hat  the assessee had enoug h 
interest- free funds at  i ts  disposal  for  investment and  accordingly  
deleted the addition of  Rs.  4.40 cores made by the Assess ing Off icer 
and directed him to allow the deductio n under  section 36(1)(i i i ) .  
The order  of  the Commissioner  (Appeal s)  was  upheld by the 
Tribunal .  On appeal  to the High Court:   
 

Held ,  dismissing the appe al ,  that i f  there were funds avai lable  
both interest-free and ov erdraft  and/or  loans taken,  then a  
presumption would arise  that  investments  wo uld be out  of  the  
interest- free  funds  ge nerated or  avai lable  with the  compa ny,  
i f  the  interest- free  funds  were suff ic ient  to meet  the  
investments .  In this case  this  presumption was  establ ished 
considering the f inding of  fact  both by the Commiss ioner  
(Appeals)  and the Tribunal .  The interest was deductible”.  
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In v iew of the aforesaid  facts  and circumstanc es and the judicial  

precedents on the impugned issue,  we hold that the advances were made 

by the assessee to  various parties during the course of its business and 

are strategic investments.   We also hold that the borrowed funds were 

not diverted for non-business purposes as sufficient own funds were 

av ailable with th e assessee to  make interest free  advances to its  group 

concerns.   We also hold that when borrowed funds and own funds were 

inextricably mixed in the same b ank account and i f  the  own funds are 

more than the amounts adv anced interest free to sister concerns,  then the 

presumption could be drawn in fav our of the assessee that those 

adv ances were made only out of own funds of the assessee.   We further 

hold that from the aforesaid facts available on record,  the assessee had 

adv anced monies to various concerns during the course of its business to 

further strengthen its business interests with the said parties and as a 

measure of commercial  expediency.    Accordingly we hold that the  action 

of the Learned Assessing Offic er in disallowing a sum of Rs.6,27,16,642/- 

is not warranted and G round No.  6 raised by  the assessee is al lowed.   

 

 7.    Disallowance of legal expenses – Rs.38,49,317/- 

7.1.  The brief facts of th is issue is that the assessee debited a sum of  

Rs. 1,18,63,401/- in its profi t and loss ac count and out of this,  the Learned 

AO disallowed a sum of Rs. 38,49,317/- for want of bil ls / evidences.   The 

bil ls / evidences were filed  by the assessee during the course of appellate 

proceedings  b efore the L earned CIT(Appeals) which were verified by the 

Learned Assessing Officer durin g remand proc eedings.   However,  the 

Learned Assessing Officer gave a comment in the remand report  that 

original  bil ls were not produced by the assessee for authentication.   The 

assessee pleaded that the  original  bil ls were never called for by the 

Learned AO during remand proceedings and hence the same could not be 

submitted before him.  The Learned CIT(Appeal s) upheld the disallowance 

made by the Learned AO in this regard.  Aggrieved,  the assessee has 

preferred an appeal  against this issue  before us on the following ground:-  
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“7. That the L earned CIT(A ) was not  justif ied in co nfirming 
the disal lowance by the Assessing Officer an amount of  
Rs.3,849 ,317 out of  Legal  expenses when the ful l  details  of  
the a fo resaid exp enditure were f i led”.  

 
 

7.2.    The Learned AR argued that the Learned CIT(Appeals) erred in not 

admitt ing the additional  evidences filed in terms of Rule 46A of the IT  

Rules in  the form of detail s of  legal  expenses of Rs. 38,49,317/- together 

with the copies of  the  bil ls thereon.  He further argued that the Learned 

CIT(App eals) having c alled for a remand report from the Learned 

Assessing Off icer in this regard ought not to have rejected the admission 

of additional  evidences.   In fact only  on admission of additional  ev idences 

filed before him,  he sought  to give an  opportunity to the  Learned 

Assessing Officer in remand proc eedings seeking for his  comments.   

Henc e on this ground itself ,  the assessee is entitled for relief.  Even 

otherwise,  the entire details fi led  before the lower authorities  are fil ed 

before this tribunal and from the said detail s,  it  could be seen that the 

entire payments were made to reno wned counsel s for pursuing the legal  

disputes of the assessee company and accordingly he prayed for 

al lowanc e of the same.  In  response to this,  the Learned DR vehemently 

supported the orders of the lower authorities.  

 

7.3.    We have heard the rival  submissions and it  is seen from the details 

fi led in the form of Paper Book by the assessee,  the legal  expenses 

incurred by the assessee were in  respect of payments made to various 

renowned counsels for pursuing the v arious legal  disputes of the assessee 

arising out of its business.   We do not appreciate the  view of the  Learned 

CITA that additional  ev idences filed by  the assessee in the form of detail s 

and bil ls for legal expenses were  not admitted b y him after call ing for a 

remand report from the Learned Assessing Offic er.   In fact the remand 

report itself was c alled for from the Learned Assessing Officer only  after 

admission of additional  evidences  b y the Learned CIT(Appeals).   

Moreov er,  the assessee had duly filed objections to the remand report 
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that had the original  bil ls for legal  expenses been called for by the 

Learned Assessing Officer,  it  could have been fil ed by the assessee.   It  i s 

also observed that no  adverse comments were given by the Learned AO 

regarding the incurrenc e of l egal  expenses except stating that  original  

bil ls were not filed.   In view of th is,  we have no hesitation in del eting the 

addition made to wards disallowance of  legal expenses of  Rs.38 ,49,317/- 

and accordingly the G round No.  7 raised by the assessee is al lowed.   

 

8.  Disallowance of proportionate management ex penses 
u/s 14A of the Act  -Rs.10,00,000/- 

 

8.1.   The brief facts of this issue is that  the assessee had earned dividend 

income of Rs.2,45,84,822/- out of the investment of Rs.  280,01,93,396/-.   

The Learned Assessing Offic er disall owed a sum of Rs.50, 00,000/- 

towards proport ionate management expenses for earning dividend 

income which was b rought do wn to  Rs.10,00,000/- by the Learned 

CIT(App eals) in first  appeal .   Aggrieved,  the assessee has preferred an 

appeal  before us on the fo llowing ground:-  

“8. That on law as well as on the facts a nd in the 
circumstances of  the case the L earned CIT (A) erred in 
restricting disallowa nce U/s.14 A of  the Act to  
Rs.10,00 ,000/- on account of  expenditure relata ble to  
ea rning  of  dividend income”.   

 

8.2.   The Learned AR argued that mo st  of the investment in shares were 

made in  earlier y ears and are practically old inv estments and  most of  

them were made in group companies which  does not require any  

incurrence of  any management expenses.   He  al so argued that onus is on 

the revenue to prove that  the  interest paid on borrowed funds related to  

acquisition of shares  yielding tax  free income and pl aced relian ce on the 

following decision in support of his contentions:-  

 

Maruti Udyog Ltd vs DCIT reported i n (2003) 92 ITD 119 (Del)  



                                        I .T.A .  N os .  31 6 &  4 26/ KOL ./2 00 6 
As s essmen t  yea r :  2 00 2-2 0 03  & 

ITA N o.  1 80 8/ KOL/ 2 00 7 
A s sessm ent  Year:  20 02 -20 0 3 

                     Page 35 of 73 
 

“Regarding burde n of  proof ,  i t  i s the  settled  legal  pos it ion that  burde n 
is  on the person who al leges  the existence of  a fact.  If  the  question of  
genuineness of  expenditure is  raised,  the burden wo uld be on assessee 
to prove the same Hence,  where assessee claims deduction in respect  of  
any expendit ure,  than on us  would be on the assessee to prove t hat  
conditio ns  for i ts  al lowabil i ty are satis fied.  Reference can be made to 
Supreme Court  judgment 1 11 the case of  ClT v  Calcutta Agency Ltd .  
[1951]  19 ITR  191 On  the other  hand.  I f  the revenue wa nts to disal low 
an expe nditure u nder a particular  provision,  then the on us  would be o n 
the department to pr ove t hat c on ditions  for  disal lowance are  satis f ied. 
Reference can be made t o J udgment  of  Punjab & Haryana High Court  
111 t he case of  Saraswati  Ind ustr ial  Syndi cate  Ltd.  vs .  CIT[1982]  13 6 
ITR 361.  In the present  case ,  i t i s the revenue who wants  to disallow 
the expenditure under section 14A.  Hence t he onus  is on t he reve nue to 
prove that  interest paid  by assessee on borrowed funds related to 
acquisit ion of  shares yielding tax free  income”. 
 

The Learned AR further argued that the assesee had suff icient funds 

in the form of share capital ,  reserves and surplus and cash profit  for the 

year which worked out to Rs.646.65 crores ( b eing the net owned funds at 

the beginning of the year to the tune of  Rs. 574.46 crores plus cash profit  

for the year amounting to Rs. 72.19 crores) and the total  investments 

made by the assessee is only  Rs.280. 01 crores and henc e it  could  be easily 

inferred that the  investments were made only out of own funds.    

 

In response to this,  the Learned DR supported the orders of the 

lower authorities.   

 

8.3.  We have heard the rival  sub missions and perused the materials 

av ailable on record.   The relevant assessment year under appeal  is 2002-

03 at which point of time,  the provisions of Rule 8D was not in forc e and 

the same was made applicable only from Asst Year 2008-09 as decided in  

the decision of Godrej  & Boyce Manufacturing.   However,  it  is not in 

dispute that the assessee had derived taxable income as well  as tax free 

income and incurred expenditure for deriving both  the incomes and hence 

disallowance is definitely  warranted in  terms of section 14A which  is 

brought in the  statute book with retrospective ef fect from 1.4. 1962.  The 

disallowance had to be made only  on an estimated b asis with regard to  
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the expenditure incurred for the purpose of earning tax free income.   The 

Hon’ble Jurisdictional  High Court in  the case of  CIT vs M/s R.R.  Sen &  

Brothers P Ltd in GA No. 3019 of 2012 in ITAT NO. 243 of 2012 dated 

4.1.2013 had held as under:-  

“The assessee did not sho w any expenditure incurred by 
him for the purpose o f  earning the mo ney whi ch is  
exempted under income tax.  The Tribunal  has computed  
expenditure at 1% of  such dividend income, which,  
according to  them, is  the thumb rule ap plied 
consistently.   We f ind no  reason to interfere.   

The appeal  is d ismissed.”  

 

Respectfully following the judicial  precedent,  we direct the Learned 

AO to disallow 1% of dividend income under th is issue and accordingly, 

the Ground No.  8 raised by the assessee is set aside to  the file of  Learned 

Assessing Officer to make addition as directed abov e. 

 

In the result,  the appeal of the assessee in ITA No. 

316/Kol/2006 is partly allowed.    

 

I.T.A.  No. 426/ KOL/2006 –  Departmental Appeal 

9.    Addition of indirect taxes such as sales tax,  expenditure 
tax,  etc as part of turnover for the purpose of deduction 
u/s 80HHD – Rs.73,61,14,470/-  
 

9.1.   The brief facts of this issue is that from the tax  audit  report  filed  by 

the assessee,  it  was seen that the assessee is following the practice of 

excluding indirect tax es from the total  turnov er of Rs.374,71,95,919/- .   

The Learned AO in the computation u/s  80HHD of the Act added indirect 

taxes to the total  turnov er on the contention that the practice of  

excluding the indirect tax es is in violation of section 145A of the Act and 

the verdict o f the Supreme Court  in the case of  Chowringhee Sales Bureau 

vs CIT reported in 87 ITR 542 (SC) wherein it  was held that indirect taxes 

collected should form part  of t rading receipts and should  be included in  

the total  receipts  of the assessee.  Acco rdingly  a sum of  Rs.73,61, 14,470/-  
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representing indirect taxes such as sales tax (Rs.20,63,24, 681/-) ,  

expenditure tax (Rs.29,91,32, 503/-) ,  luxury tax (Rs.22,26,24,683/-), 

serv ice tax (Rs. 68,13,106/-),  entertainment  tax (Rs.10 ,500/-) and work  

contract tax (Rs.12 ,08,997/-) was added to  the total  turnover for the 

purpose  of asc ertaining the perc entage  of receipt  in foreign currency for 

granting deduction u/s  80HHD of the Act.    The Learned CIT(Appeals) 

deleted the addition made on this count.   Aggrieved,  the revenue is in  

appeal  before us on the fo llowing ground:-  

“1. On the fa cts and  in the ci rcumsta nces of  th e case Ld.  
CIT[A] has erred in deleting the Assessing Officer's  
add itions of  Rs.73,61,14,470/- on  account of  col lectio ns o f  
sales tax, exp enditure tax,  luxury tax, service tax,  
entertainment tax and wo rk co ntract ta x forms p art o f  
total  turnover in co mputing deduction u/s.80 HHD of  I .T.  
Act in rel iance with provisions of  sectio n 145A o f I .T. Act 
and verdict of  Hon'ble Suprem e Court  in the case o f  
Cho wringhee Sales Bureau -vs- CIT [87  ITR 542.]”.   

 
 

9.2.   The Learned DR vehemently supported the orders of the Learned AO  

and relied on the decision of the apex court in Chowringhee Sales Bureau 

vs CIT (87 ITR 542).    In response to th is ,  the Learned AR argued that it  

is now well  settled l aw that computation of deduction under Chapter VIA 

is an independent code by itself  for computing relief av ailable und er the 

rel evant provisions and indirect taxes are not included in the total  

turnover for computation of deduction u/s 80HHC and 80HHD of the Act 

as  no element of  profit  is involved in it  and placed reliance on the 

decision of the Supreme Court in the case of CIT vs Lakshmi Machine 

Works Ltd (2007) 290 ITR 667 (SC).    

 

9.3.   We hav e heard the rival  submissions and we find that this issue is 

now squarely  covered by the decision of the apex court in the case of CIT  

vs Lakshmi Machine Works Ltd (2007) 290 ITR 667 (SC)  wherein it was 

held that “Section 8 0HHC(3 ) is  a benef icial  section.  It  was intended to 

provide incentives to promote expo rts.   The incentive was to exempt profits 
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relatable to expo rts.  In  the ca se of  combi ned business of  an assessee ha ving 

export business and domestic business,  the Leg islature intended to  ha ve a 

formula to a scertain  exp ort profits by  apportioning the tota l  business 

profits  on the basis of  turnov ers.  Appo rtionment of  profits  o n the basis of  

turnover was accepted as a  metho d of arriving at export pro fits .   This 

method ea rl ier existed under the Excess Profits  Tax Act and it existed in the 

Business Profits  Tax A ct.  Therefo re, just a s commission received by an 

assessee is  relatable to exports a nd yet  it  canno t form pa rt o f turnover,  

excise duty a nd sales  tax  also canno t form part of  th e “turnover” .   The 

excise d uty and sales tax are indirect taxes and a re recovered by the 

assessee on behalf  of  the Governm ent.  Therefore,  i f  they are made relatable 

to exports,  the formula u/s 80 HHC would beco me unwo rka bl e.”     

 

This issue is al so covered by the decision of the Jurisdictional  High  

Court in assessee’s own case of CIT vs EIH Ltd in  ITA No.  3  of 2001 dated 

31.03. 2011,  wherein their Lordships of  Calcutta High  Court had held as 

under:-  

 

“The last q uestio n before us is whether  the tribuna l  b elow 
committed substantial  error  of  la w in  re-computing d eductio n 
u/s 80HHD of  the Act at Rs.77,6 2,17,3 03/- by not including 
‘receivables’  in its  computatio n although the receipt includes  
receivables as p er mercantile  system of  accounting. 
 

A plain reading of  the section 80HHD ma kes it cl ear that  
for computation of  the rel ief  u/s.80HHD, the total  turno ver alone 
is  inconseq uential  but the AO has rel ied upon it .   In our opinion, 
for computation of  gro ss total  receip t in business,  the opening  
sundry debtor should be add ed to  the total  turnover and from 
that the clo sing sundry debtor should be ded ucted in o rder to 
arrive at the correct  figure and  that h as been fo l lo wed by the 
Auditor who  has certif i ed the entitl ement of  61.07% o f the 
business profit .   Our a fo resaid view find s support from the 
decision of  the Supreme Court in the case of  CIT vs Lakshmi 
Ma chine Wo rks reported in (2 007) 290 ITR 6 67 while  
interpreting the similar pro visio n of  section 80HHC(3 ) of  the Act.   
It  further a ppears that co py of  Accountant’s  certif icate in F orm 
10CCAD has a lso been p roduced.  Theref ore,  the Assessing Officer  
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wrongly consid ered the total  turnover of  Rs. 3 95,62,34,559 /- 
instead of  g ross receipt in business amounting to 
Rs.390,9 3,27,318/- certif ied by the Aud itor and accordingly , the 
rel ief  a l lowed u/s 80HHD should be enhanced to  
Rs.77,62 ,17,303 /- instead of  Rs.77,53,58,471/- allo wed by the 
Assessing Officer.”  
 

In view of the aforesaid decisions,  we are not inclined to interfere 

with the decision of the Learned CIT(Appeals) on this issue.   Accordingly,  

the Ground No.  1 raised by the revenue is dismissed.  

 

10.  Apportionment of commo n expenses to Bangalore uni t fo r  
claiming deduction u/s.  80IA of  the  Act –  Rs.2,70,86,842/- 

 

10.1.   The brief fac ts of this issue are that the assesee had incurred head 

office expenses and had allocated the same to the respective company or 

unit  of the group.   The remaining common expenses which is not directly 

al locable are apportioned as per ratio of saleable hotel  room av ail able in  

the respective units,  average room rate of such  unit ,  nature and mixture 

of inward traf fic –whether domestic or foreign tourist ,  corporate cl ient or 

free inward tourist  etc.   B ased on the aforesaid ratio,  the common 

expenses are allocated to different units and recovered out of their G ross 

Operating Profi t.    

 

Accordingly such contributions towards common expenses  are 

considered as expenditure chargeable to the Gross  Operating Profit  of the 

respective units.   Accordingly a sum of Rs.2, 07,72,000/- was allocated as 

common expenses towards Bangalore unit  by  the assessee.  

 

10.2.   The Learned AO found that the total  rooms of the assessee comes to 

1626 and the rooms in respect of Oberoi,  Ban galore come to 158 and 

therefore the proportionate average room revenue for Bangalore unit  was 

worked out at 9. 71% (158 / 1626 * 100).    Based on this percentage,  the 

proportionate head office expenses at tributable to  Bangalore unit  was 
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worked out at Rs.4, 78,58,842/- and since the assessee  had allocated 

Rs. 2,07,72,000/- ,  a sum of  Rs.2,70,86,842/-  was treated as common 

expenses attributable to Bangalore unit  and accordingly  the eligible 

profit of Bangalore unit has been reduced by the same amount for the 

purpose  of c alculation of deduction u/s 80IA of the Ac t.  The Learned 

CIT(App eals) deleted this addition by relying the decision of his 

predec essor on the same issue passed for the Asst Year 2001-02.   

Aggrieved,  the revenue is in  appeal  before us on the following ground:-  

“2.  On the facts and in the circumstances o f  the ca se 
Ld. CIT[A] has erred in a llo wing proportiona te hea d off ice  
expenses fo r Ba ngalore Unit of  Rs.2,07,72,000 /- for the 
purpose of  computation of  deduction uls .80IA of  I.T. Act 
calculated  by the assessee relying o n assessee's  
explanation as well as decision  of  Ld.CIT[A] in appeal 
No.11/CIT[A]-VIII/Cir-8/2004-05 dated  07.02.2005 for 
assessment year 2001-02 in a ssessee's  own case on the 
similar issue instead of  Assessing Officer's  al locatio n o f 
Rs.2,70,86,842/- with ref erence to sp ecif ic find ings 
reco rd ed in his assessment ord er” .   

 
 

10.3.   The Learned DR argued that  for the Asst  Years 2000-2001 & 2001-

02 in ITA No.  833/Kol/2005 and ITA No.  1090/Kol/2005 respectively 

vide order dated 8 .9.2006,  this Tribunal had set aside this issue to  the 

file of the Learned AO and prayed for  similar direction for this asst year 

also.    In response to this,  the Learned AR pleaded that no order has been 

passed by the Learned AO for the Asst Y ears 2000-01 & 2001-02 pursuant 

to old tribunal  orders.   However,  he also agreed for set  aside of  this issue 

to the file of the Learn ed AO to consider this issue in l ine with the 

directions given by this T ribunal for the Asst Years 2000-01 &  2001-02.    

 

10.4.   We have heard the rival  submissions and perused the materials 

av ailable on record.    We find that this tribunal  on a similar issue for the 

Asst Years  2000-01 & 2001-02 had set aside to the file o f the Learned 

Assessing Officer in ITA No.  833/Kol/2005 and ITA No. 1090/Kol/2005 

respectively vide order dated 8 .9.2006 with the  following directions :-  



                                        I .T.A .  N os .  31 6 &  4 26/ KOL ./2 00 6 
As s essmen t  yea r :  2 00 2-2 0 03  & 

ITA N o.  1 80 8/ KOL/ 2 00 7 
A s sessm ent  Year:  20 02 -20 0 3 

                     Page 41 of 73 
 

“Considering the to ta lity of  the facts o f the case a nd 
following the d ecision o f the Tribunal  in assessee’ s o wn case 
for A.Y.  2000-01, we restore the matter back to  the f i le of 
the AO to decide the issue afresh on the basis of  the deta ils  
f i led by the assessee.  The A.O.  sho uld give adeq uate 
opportunity of  being heard to  the a ssessee as p er law.  We 
direct acco rdingly .  Ground of  appeal  no. 1 by the revenue is  
allowed fo r statisti cal  purposes.”  

 

Respectfully following the decision of the co-ordinate bench of the 

Trib unal ,  we restore this issue to the fil e o f the Learned Assessing Officer 

to decide the issue afresh on the basis of detail s fi led by the assessee.   

Needless to ment ion that the assessee be given reasonable opportunity of 

being heard.  Accordingly,  the ground no. 2 raised by  the revenue is 

al lowed for statistical  purposes.  

 

11. Disallowance of Pre-opening expenses as capital i n nature 
relating to Vanyavilas –  Rs.1,61,98,830/ - and relating to 
Udayvilas –  Rs.1,42,67,177/- 
 

11.1.   The brief fac ts of this issue are that the assessee had incurred a 

sum of Rs.1,61,98,830/- pertaining to  Vanyavilas hotel  and 

Rs. 1,42,67,177/- pertaining to Udayvilas hotel  and it  relates to the period 

prior to the date of co mmenc ement of c ommercial  production of the said  

hotels but after the set ting up of the said hotels.    The Learned Assessing 

Officer observ ed that in the books of accounts,  these expenses were 

written off over a period of 5 years treating the same as deferred rev enue 

expenses and for the purpose of income tax had claimed the full  amount 

as expenditure on the pretext that the same are only pre-commencement 

business expenditure incurred on training of employees,  adv ertisement 

expenditure,  etc to make them fit  for taking up the job on commencement 

of the activ ities for which  the assessee also relied on certain  decis ions in  

its support.   But the Learned Assessing Officer sought to disallow the sum 

of Rs.  3, 04,66,007/- in the assessment  by treat ing the same as capital  

expenditure.    In first  appeal ,  the Learned CIT(Appeal s) appreciated the 
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contentions of the assessee and deleted the addition.   Aggrieved,  the 

revenue is in appeal before us on this issue on the following ground:-  

“3. On the fa cts and  in the ci rcumsta nces of  th e case Ld.  
CIT[ A] has erred in deleting  the disallowance o f 
Rs.3,04,66,007/- treating revenue exp end iture as against 
Assessing Off icer's disa l lowance uls .37(1) of  the I .T. Act 
treating ca pital exp enditure with ref erence to  specif ic  
f indings record ed in the Assessing Officer's  assessment 
order” .   

 
 

11.2.   The Learned DR argued that the assessee had set up a new unit and 

all  the expenses incu rred upto the date of commencement of commercial  

production are to be capitalized and argued that the pre-opening 

expenses are at par with pre-operative expenses and are only capital  in  

nature.    In  response to this,  the Learned AR argued that the assessee had 

set  up two sev en star hotel s and all the expenses  for construction of the 

said hotels were duly capitalized by the assessee.    The subject mentioned 

pre-opening expenses are nothing b ut expenses incurred on salaries,  

recruitment,  training and development  etc of General  Managers,  Serv ice 

Engineers etc who are directly related to the operation of the Hotel  after 

opening so that no obstruction arises while prov iding serv ices to the 

guests when the hotel  commences its business.   Henc e these are only 

expenditure incurred from the time of set up of business to the time of  

commencement of business.    He further argued that these expenses are 

necessarily to  b e incurred for smooth functioning of the post 

commencement of business of the hotel  and no way it  is connected with  

the construction of the project.    He argued that the expenditure incurred 

on the personnel are considered as revenue expenditure for income tax 

purposes and treated as deferred revenue expenditure in the books of 

accounts as the Income Tax Act does not recognize deferred rev enue 

expenditure other than those contemplated in the speci fic provisions 

such as section 35D of the Act.   He relied on the decision of  the 

Jurisdictional High court in the case of  CIT vs Kanoria General  Deal ers P 
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Ltd reported in  159 ITR 524 (CAL) and the decision of the Delhi High  

Court in the case of CIT vs Relaxo  Footwears  Ltd reported in (2007) 293 

ITR 231 (Del) in support of his contentions.  He further argued that the 

Special  Leave Petition preferred by the revenue against this Delhi High 

Court o rder has  been dismissed by the Hon’ble Supreme Court in  CC No.  

12361/2007 dated 3.1.2008.   Accordingly,  he pleaded for al lowance of 

the entire expenditure as deduction in the year of incurrence.  

 

11.3.  We have heard the rival submissions and perused the material s 

av ailable on record.  We find that the assessee had set up two star hotels 

(Vanyavilas and Udayvilas)  during the assessment y ear under appeal  and 

certain  expenses  in the form of  salaries,  training and development of  

general  managers,  service engineers etc,  were incurred by the assessee 

after the setting up of its business but b efore the date of commencement 

of business to enable smooth functioning of the activities post 

commencement of business to prov ide uninterrupted and better services 

to the guests in the hotel  without any obstruction.   These expenses 

though treated as deferred revenue expenditure in the b ooks of accounts,  

as accordin g to  the assessee,  the benefi t out of these expenditures could 

be spread over a period of 5 years,  b ut for the purpose of income tax,  the 

same were claimed as revenue expenditure in full  in the year of 

incurrence.   Now the short point that arises for our consideration is as to 

whether the expenditure incurred from the date of setting up of business 

til l  the date of commenc ement of business could be charged off as 

revenue expenditure or not.   We find that th is issue has been el aborately 

dealt with in the following cases:-  

 

CIT –vs.-  Kanoria  General Dealers (P) Ltd. [1986] 159 ITR 524 (Cal.)  
“Where a business unit  has  been set  up b y the assessee which is 
ready to commence production,  the assessee will  be entit led to 
claim deduction of  expenditure a nd the  expe nditure can not be  
disallowed on the ground that t he same had been inc urred prior  to 
the commencement of  the actual  business of commercial  production.  
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(2 n d para at  pag e 525)  :  Held,  that  t he Tribunal  had fou nd that  the 
assesese had set  up i ts  bus iness  in th e assessment year  1966-67.  The 
finding of  the  Tribunal  had not b een chal lenged as  perverse . 
Therefore,  the  assessee was  entitled  to depreciation and ded uction 
of  expenditure for t he assessment year 1966-67 and depreciation 
for the assessment year 1969-70” .  

 

   CIT vs Ramaraju Surgical Cotton Mills  Ltd (1967) 63 ITR 478 (SC) 
 

Held that “where a bu siness had  been set up by  the assessee, the 
expenses incu rred in such setting up could not be disal lowed on the 
ground that the assessee had not co mmenced commercial  p rod uction 
in such  business”.  
 

CIT –vs.-  Hughes Escorts Communications Limited [2009] 311 
ITR 253 (Delhi) 
“A pla in  reading o f section 2(34) of  the Incom e-tax A ct,  
1961, shows that for a new busin ess the previous year  is the 
period beg inning with the date of  setting up  of  the business.  
There is  a distinctio n between setting up and commencement  
of  a business.  When a business is established and  is  ready to 
compliance business then it can be said o f that business  that 
it  is  set up . But before it is  ready to commence business it  is  
not set up. But there may be an interregnum, there may be 
an interval  between a business which is  set  up and  a business  
which is  commenced a nd all  exp enses incurred during the 
interregnum after the setting up of  the business and befo re 
the commencement of  the business,  al l expenses would  be 
permissibl e deductions”.  
 Held, dismissing the appeal ,  that the business of  the 
assessee invo lved different activiti es in which the f irst step  
was the purchase of  the VSAT equipment . There was no 
question o f the assessee having  to p lace a purchase ord er  
with H, for a p urpo se other tha n that o f  its business.  The 
purchase ord er wa s placed o n July  28, 19 94. The a pplication 
to the Departmen t o f Telecommunica tions for l icence and the 
receipt of  the satel l ite signals were the consequential  stages.  
The signals were to b e received a fter the VSAT eq uipment 
was instal led in the premises of  the customer. In the 
circumstances, the business o f the assessee should be held  to 
have been set up on July  28, 1994. This was the relevant date 
fo r determining the nature of  the expenses incurred  
thereafter.  The exp enses incurred in the previous year, prior 
to the co mmencement o f the business but a fter the setting up 
its  business,  whi ch two da tes need not be the same, would be 
deductible as revenue expenses.   
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CIT –vs.- Relaxo Footwares Limited [2007] 293 ITR 231 
(Delhi)  –  SLP by revenue against this  order dismissed.  
 
“The assessee-company,  engaged in trading in al l  kinds  of  rubber 
footwear,  in the assessment year 1995-96,  commenced the  
business  of  manufacture and sale of  hawai  cahhaps .  The assessee 
claimed deductio n of  pre-operative  expe nses  in the comp utation 
of  total  income,  expenses  occurred on the new factory and c apital 
i ssue expe nses .  The Assessing Officer  disallowed t hese c laims.  The 
appeal  f iled by the assessee was par tly  al lowed by the  
Commiss ioner of  Income Tax (Appeals) .  This order  was  
chal lenged by the R evenu e as  wel l  as the assessee.  The T ribunal  
al lowed the appeal  f i led by the assessee and dismissed the appeal  
of  the  Revenue.  On further appeal  by the Reven ue contending that  
(i)  the  e xpenses  incurred in a new unit earl ier to the  
commencement  of  the man ufacturing process  had to  be 
capital ised and the new business of  the assessee could  not  be said  
to be an  e xtension of  t he  e xist ing business ,  ( i i )  the expe nditure  
incurred in con nection with the p urchase an d instal lation of  
plant  a nd machi nery was  capital  in nat ure and thus  disal lowable,  
and (i i i )  the  pre-operative  expenses could  not  be written of f  at 
one go but  had t o be  capital ised and admissible  depreciation 
al lowed thereon:  

 
Held,  d ismissing the appeal ,  that  the new unit  was  a part  of  the  
exist ing business  and there was  no dispute  that  there was  unity  
of  control  a nd i nterlacing of  the  units .  Thus the expenses  
incurred by  the assessee for the sett ing u p of  the  new u nit  which  
was a part of  the existing business were th erefore  to be al lowed 
as  a revenue expenditure” .  

 

The special leave petition filed by the revenue against this 

order is dismissed by the Supreme Court in CC 12361/2007 dated 

3.1.2008. 

Delhi ITAT – 15 SOT 348 (Del) Hotel Hans P Ltd vs ACIT  

“It is  well-settl ed propo sition of  law that setting  up of 
business and  co mmencement of  business are two separate 
activities.  Once a business  is set up, all  the exp enses  of  
revenue nature are to be al lowed,  no twithstand ing the fact  
that co mmercial  operation started subsequently . When a 
business is  esta blished and is  read y to  be commenced, then 
it can be said that business is  set up,  but before it is  read y 
to be comm enced, there may be interval  between a business  
which is  set up and  a business which is commenced. Al l  the 
revenue exp enditures incurred  after setting up  of  the 
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business but before its  commencem ent are permissibl e 
deductions while co mputing the income under the head 
'Income f rom business and p rofession. Thus, a business can 
be said to have commenced as soon as it is  being set up. In 
the insta nt case, the assessee was already in hotel  and the 
hotel building wa s already in exis tence. After renovatio n, 
the hotel  ro oms were l et out with  effect f rom 1 6-9-2000 and, 
thus, th e same were also put for comm ercial  use. Therefore,  
there was no reason to  disallow the expend iture incurred 
after  1 6-9-2 000. If  the d ate of  1 6-9 -2 000 wa s ta ken as the 
date of  setting up of  the business,  the assets of  the hotel  
could be said to  have been used  for mo re than 180 days. 
Therefo re, there was no  reason to disal lo w claim of 
depreciation. [Para 5 J  

 
Therefo re, the ma tter was restored back to the f i le  of  the 
Assessing Officer wi th a direction to al low pro portio nate 
expenditure incurred after 16-9-2000, as revenue 
expenditure”. [Para 6 J  

 

Kerosam Industries & Cotton Mills  –vs. - CIT (1992) 196 ITR 
845(Cal.)  

“I f  expenses  are  inc urred in connection wit h the  setting up of  a ne w 
business ,  such expenses  wi l l  be on capital  accou nt .  But ,  where the 
sett ing up do es  not  amo unt t o s tarting of  a ne w business  but  
expa nsion or  extension of  the business already being carried on by 
the assessee ,  expenses in connection with such expansio n or  
extension of  the business  must  be held to be  deductible  as  reven ue  
expe nses” .  
 

We hold that  the expenditure were incurred for  expansion of  the 

same business and not for setting up of  the n ew business.   Instead these 

expenditures were incurred by the assessee after the business is set up.   

It  is ultimately only a new unit of the assessee by way of two fresh hotels 

(Vanyavilas and Uday vilas)  which is nothing b ut an expansion of the 

existing hotel  business of the assessee with compl ete interconnection and 

interlacing of funds with common administration,  common management,  

common fund and common place of business.   

 

Respectfully following the aforesaid  judicial  precedents on the 

impugned issue,  we hold that the entire expenditure of Rs.1,61,98,830/- 
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rel ating to  Hotel  Vanyav ilas and Rs.1, 42,67,177/- relating to Hotel  

Udayv ilas to be treated as revenue expenditure.   Accordin gly,  the ground 

no.  3  raised by  the revenue is dismissed. 

 

12.   Addition on account  of provision fo r repairs and 
replacement of bad and doubtful  debts –  Rs.28,91,127/-  

 

12.1.   The Learned AO added back an amount of Rs.  28,91,127/- while 

computing income from technical  fees receiv able from hotels under the 

agreement for technic al  assistance o n the ground that such amounts 

represent provision for repairs and replacement of bad and doub tful 

deb ts which  are not al lowable under the Act.    This addition was del eted 

by the Learned CIT(Appeals) by relying on the order of his predecessor 

on the same issue for the earlier year.   Aggrieved,  the rev enue is in  

appeal  before us on the fo llowing ground:-  

“4. On the facts a nd in the circumstances of  the case Ld . 
CIT[A] ha s erred in deleting the addition o f Rs.28,91,127 /- 
on a ccount of  provision for repairs and rep lacement of  bad 
and do ubtful  debts in relying on the decisio n o f Ld. 
CIT[A)'s  ord er in appeal  No .11/CIT[A]-VIII/Cir-8/04 -05 
dated  0 7.02.2005 for asstt.  year 200 1-02 and the decisio n  
of  Hon'ble ITAT in ITA No .891/Kolkata/2 004 dated 
29.06.2005  for asstt.  yea r 19 99-2000 both in assesses' s  
own case no t app reciating the Assessing Officer's ad ditio n 
under the head  with reference to specific  f indings recorded  
in his asstt.  order”.   

 
12.2.   The Learned  DR argued that the provision for repairs and 

repl acement of bad and doubtful  debts is not al lowable as deduction 

under the Act and accordingly pleaded for setting aside of Learned CIT A’s 

order on this issue.  In response to this,  the Learned AR argued that 

technical  assistance fees were determined by the terms of the contracts 

with the hotel  owning companies.   He further argued that this issue was 

covered by the decision of this tribunal  in ITA No.  833/Kol/2005 dated 

8.9.2006 for the Asst Year 2001-02 in assessee’s  own case.     

 



                                        I .T.A .  N os .  31 6 &  4 26/ KOL ./2 00 6 
As s essmen t  yea r :  2 00 2-2 0 03  & 

ITA N o.  1 80 8/ KOL/ 2 00 7 
A s sessm ent  Year:  20 02 -20 0 3 

                     Page 48 of 73 
 
12.3.   We have heard the rival  submissions and perused the materials 

av ailable on reco rd.   It is seen that this issue is squarely covered by the 

decision of this Tribunal in assessee’s own case for the Asst Year 2001-02 

in ITA No.  833/Kol/2005 dated 8 .9.2006.  The operative port ion of the 

said judgement  is reproduced hereinbelow:-  

“”2 5.1. We further f ind that the above issue is covered  
in favour of  assessee by the decision of  the Tribunal  in 
assessee’ s  own case vide ITA No. 8 91/K/2004 dated 29t h 
June, 2005 for a ssessm ent year 199 9-2000 where the ITAT 
dismissed the app eal  f i led by the rev enue against the order  
of  the CIT(A). We f ind  that the Tribunal  at para 1 5 of  the 
order has held as under:-  

“15. We have heard both the parti es and perused  
the ord ers o f ta x autho riti es.  We have a lso 
consid ered the paper bo ok f i led by the ld .  counsel  
for the assessee. From the p erusal  of  the 
agreemen t between the assessee and Hotel  Raj 
Bilash, it  is  apparent  that the disal lowa nce was 
ma de by the AO out of misconcepti on about 
contractual  obl igation in  earning management 
fees and arbitrarily  a dded back a n amount of  
Rs.5,55,639/- on  account of  management  fees from 
Hotel  Raj  Bilash. It is  a contra ctual  o bl igations a s 
well  as entitl ement of  assessee-company a nd which 
was in no way comparable with the co mputation 
of  ta xable income under the Incom e Tax Act.  
Therefo re, in our considered opinio n, the ld .  
CIT(A) was justif ied in deleting the addition made 
by the AO.  We, therefore,  uphold the same and 
reject the ground raised by the rev enue.  

  
 25.2 . We also  f ind that the Tribuna l vide ITA No . 

607/K/2005 da ted 30 .06.20 00 in assessee’s own case for  
AY 2000-01 had dismissed the ground raised by the  
revenue o n this issue.  

 
26. Considering the total ity of  the fa cts of  the ca se and 
following the decision of  the Tribunal  in assessee’s  own 
case in th e immediately preceding two a ssessm ent years,  
we do not f ind any infirmity in the order o f  the ld . CIT(A) 
and a ccording ly uphold  the same. Grounds of  appeal  No.  2 
by th e revenue is  therefore d ismissed”.  

 



                                        I .T.A .  N os .  31 6 &  4 26/ KOL ./2 00 6 
As s essmen t  yea r :  2 00 2-2 0 03  & 

ITA N o.  1 80 8/ KOL/ 2 00 7 
A s sessm ent  Year:  20 02 -20 0 3 

                     Page 49 of 73 
 

In view of the fact that there is no change in the facts and 

circumstanc es of this issue,  respect fu lly  following the decision of the 

coordinate bench of the Tribunal ,  we are not inclined to interfere with  

the decision of the Learned CITA on this issu e.  Accordingly,  the ground 

no.  4  raised by  the revenue is dismissed. 

 

13.   Addition on account of excess pr ovision of technical fees –  
Rs.4,62,806/-  
 

13.1.    The Learned Assessing Officer added back an amount of Rs.  

4,62, 806/- on account of excess provision of technic al  fees for earlier 

years written back ignoring the cl arification given at the time of  

assessment proceedings that the said amount was provided in  accounts of 

that year on the prov isional  basis pending audited accounts  and as such  

excess amount was offered for  taxation in that year.    After audit  was ov er 

and the amount recovered was determined,  the excess provision was 

written back during the year under assessment and s ince the amount was 

deleted and of fered for taxation in  earlier years  it was cl aimed as 

deduction.    

 

13.2.  The Learned CIT(Appeals) found that the assessee has placed on 

record a  statement showing that  a p rovision of Rs.1,31,58,251/- from 

which Rs.4, 09,037/- had been adjusted on account of excess provision of 

earlier years and that the technic al  fees for the year was determined and 

certified by  a Chartered Accountant at Rs.1 ,32,12,020/- .   The learned 

CITA al so  held that the assessee had pleaded that the differen ce of  

Rs. 4,62,806/- has been similarly accounted for in the next year.    

Aggrieved,  the revenue is in  appeal  before us on the following ground:-  

“5. On the facts a nd in the circumstances of  the case Ld . 
CIT[A] has erred in deleting the addition of  Rs.4,62,806 /- 
on account o f  excess provision of  technical  fees o n  
accepting  fresh explanation of  assessee which the assessee 
has failed to exp la in before the Assessing Officer fo r  
verif icatio n during assessment pro ceedings for the year”.  
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13.3.  The Learned DR v ehemently supported the orders of the Learned 

Assessing Officer.  In  response to this,  the Learned AR argued th at in the 

absence of audited accounts of managed hotels at  the time of finalization 

of accounts,  the assessee ac counts for income on account of technical  fees 

on provisional  basis and on final  computation,  the entitlement of the 

company  is either reduced or inc reased.   The excess provision made or 

short provision is adjusted accordingly.  This is the regular sy stem 

followed by the assessee  and which  has been accepted by the revenue.   He 

accordingly pleaded that the addition made on this account be del eted.   

 

13.4.   We have heard the rival  submissions and perused the materials 

av ailable on record and we find lot of force in the arguments of the 

Learned AR that the income on account of technic al  services in  respec t of  

managed hotels are initial ly booked on prov isional  basis by the assessee 

for want of finalization of accounts of those managed hotels,  and later 

based on Chartered Accountant’s certificate the correct income is booked 

and provision al ready made is adjusted accordingly .   It  may either be 

increased o r reduced.  Hence we have no  hesitation to delete this addition 

made in the sum of Rs.  4,62,806/- .  Accordingly ,  the ground no.  5 raised 

by the revenue is dismissed.  

 

14.   Addition on account o f advances written off –  Rs.  86,21,700/-  

 

14.1.    The brief facts of this issue is that the assessee had paid certain  

adv ances as per the directions of the Delhi High Court in  the earlier years 

towards a possible claim that might arise in the form of compensation 

due to the death of a guest  in the swimming pool of the hotel  in  the year 

1997-98 and this issue was under l itigation before the Hon’ble Delhi High  

Court.    During the Asst Year 2002-03,  the assessee received the final  

order from the Delhi High Court wherein,  it  was held that the adv ances 
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already  paid shall  be treated as compensation paid by the assessee.   

Accordingly,  this advance was written off in  the books of the  assessee 

during Asst Year 2002-03 and deduction claimed ac cordingly as 

expenditure incurred wholly and exclusively for the purpose of business.  

The Learned Assessing Officer records this fact but proceeded to disallow 

the same as the copy of the Delhi High Court o rder was not placed before 

him.   Aggrieved,  the assessee challenged this issue before the Learned 

CIT(App eals),  before whom the Delhi High Court order was pl aced by the 

assessee wherein,  the assessee accepted the advanc e paid of  

Rs. 86,21,700/- to the respondent of the claim case on their agreeing not 

to lay any further claim in  future arising out of the death of the plaintiff .   

Accordingly,  the Learned CIT(Appeal s) deleted this addition.   Aggrieved,  

the revenue is in  appeal  before us on the following ground:-  

“6.  On the facts and in the circumstances o f  the case Ld . 
CIT[A] ha s erred in deleting the addition o f Rs.86,21,700 /- 
on acco unt o f ad vance written off  on accepting fresh  
evidence and fresh explanatio n made by assessee in  
vio latio n of  Rule 46A of  I .T. Rules”.   

 
 

14.2.   The Learned DR argued that the order of  Delhi High  Court  in the 

claim case was filed  before the Learned CIT(Appeal s) by  the assessee and 

the Learned CIT(Appeals)  did not resort  to obtain the remand report from 

the Learned Assessing Officer for his comments and thereby leading to  

violation of Rule 46A of the Income Tax Rules.   Accordingly  he pleaded 

for set aside of this issue to the file o f the Learned Assessing Offic er.  

 

14.3.   We have heard the rival  submissions and perused the materials 

av ailable on record.   It  is seen that the assessee has debited the sum of  

Rs. 86,21,700/- in its profit and loss account under the head “Advances 

written off” pursuant to the directions of the Delhi High Court order 

received during the Asst Year 2002-03 (i .e .  the year under appeal).    This 

court order is very much in the public domain and cannot be construed as 

an additional  evidence fil ed by the assessee before the Learned 
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CIT(App eals).   Even otherwise,  we find that the revenue’s case is not 

going to get strengthened by setting aside this issue to the file of the 

Learned AO as the conclusion could not be any thing di fferent in  this 

issue.    

 

We hold that the Learned CIT(Appeals) had adjudicated this issue 

and granted relief to the assessee with  proper reasoning.   Henc e we are 

not inclined to interfere with  the Learned CIT(Appeals)’s order on this 

issue.   Accordingly,  the ground no.  6 raised by the revenue is d ismissed.  

 

15.   Disallowance of interes t on borr owed funds as diverted for  
non-business purposes  

 

15.1.   The brief facts of this issue are  that the assessee had advanced 

monies to two parties namely Lak e Palace Hotels & Motels Ltd  

(Rs.2,50, 00,000/-) ;  Mumtaz Hotel  Ltd (Rs.9,50,00 ,000/-) wherein 

assessee had duly  charged interest  and offered the same to tax.    

Accordingly,  it  was pleaded by Learned AR that no disallowance of  

interest should be made.  The Learned CIT(Appeals) deleted the addition 

made towards disallowance of  interest on borrowed funds in  respect of  

funds advanced to aforesaid two parties as  the same are interest bearing 

and confirmed the addition towards interest disallowance in respect of  

other parties.   Against this relief  granted to  assessee,  the revenue is  in  

appeal  before us on the fo llowing ground:-  

“7.  On the facts and in the circumstances o f  the case Ld . 
CIT[ A] has erred  in restri cting the addition  to the extent  
of  Rs.5,14,01,920/- as against Assessing Officer's  ad ditio n 
of  Rs.6,27 ,16,642 /- on acco unt of  interest paid  on loan free  
advances mad e to sister concern o n accepting fresh  
explanation made by assessee witho ut a ppreciating the 
fact and circumstances o f the loan transactio ns recorded  
by Assessing Officer in his assessment o rder” .   
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15.2.   We have heard the riv al  submissions.   This issue has been 

elaborately dealt  with in Ground No.  6 raised by  the assessee in this 

order.   The decision rendered thereon will  be equally applicable to 

Ground No.  7 raised by the revenue.   Accordingly,  ground no.  7  raised by 

the revenue is dismissed.  

 

16.   Disallowance on account  of s taff  welfare expenses – 
Rs.50,00,000/-  

 

16.1.   The brief facts of this issue is that the assessee company is in the 

hab it  of providing free / subsidized meals to i ts  employ ees  on duty.   The 

Learned Assessing Offic er proceeded to disallow a sum of Rs.50, 00,000/- 

on account of staff welfare expenses on an ad hoc  basis based on the 

disallowances made in the earlier y ears i .e.  Asst Y ears 2000-01 & 2001-

02.   On first  appeal ,  the Learned CIT(Appeals) on the b asis of  earlier 

year’s order of his predecessor del eted the addition made towards staff  

welfare  expenses  on an ad hoc  basis with a finding that it  is  q uite usual  

and standard practice in hotel  business to prov ide meals to its employees 

and there was no  dispute on the facts that expenditure on such meal was 

allowable business expenditure.   He also gave further finding that the 

Learned AO did not dispute the fact that the expenditure had b een 

incurred and that being so ,  he had no occasion to disallow a part o f the 

same.  Aggrieved,  the Revenue is in appeal  befo re us on the fo llowing 

ground:-  

“8.  On the facts and in the circumstances o f  the case Ld . 
CIT[A] has erred in d eleting the Assessing -Off icer' s  
disal lowance of  Rs.50,0 0,000/- on  acco unt o f  5Uif  welfare 
expenses relying o n the decision o f Ld. CIT[A]'s  o rder in 
app eal  No.11/CIT[A]-VIII/Cir-8/04-05  dated 07.02.2005 
for asstt.  year 20 01-02 in the case of  assessee on the 
similar issue not appreciating the facts a nd circumstances  
reco rd ed by Assessing Officer  in his asstt.  order”.   

 
16.2.   The Learned DR relied on the order of the Learned Assessing 

Officer  on this issue.   In  response to  this,  the Learned AR argued that the 
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assessee had only  prov ided meal s to its  employ ees on duty pursuant to a 

memorandum of settlement dated 27.9.99 entered into with the 

employees of Oberoi Tower and Oberoi  Mumbai u/s 18(1) r.w.s.  2(p) of  

Industrial  Disputes Act,  1947 Rule 62 of Industrial Disputes  (Bombay ) 

Rules,  1957 and also stated that this issue is covered in  favour of the 

assessee in its own case by  the order of this Tribunal for the earlier year.   

He also  argued that the revenue having agitated this issue before the 

Hon’ble Calcutta High Court in the earlier year by raising substantial  

question of law in ITA No.  3 of 2001 dated 28.3.2001 at the time of 

admission of appeal  before the High Court,  the learned counsel  for the 

revenue sought to withdraw the same on instructions from the income tax 

department at the time of final disposal  of appeal  by the Hon’ble High 

Court.    

 

16.3.   We hav e heard the rival  submissions.   It  is seen that the addition 

has been made only on an ad hoc  basis by the Learned Assessing Officer.   

It  i s seen that the learned counsel  for the revenue had sought to 

withdraw this ground before the Hon’ble High Court while pursuing the 

appeal  in the earlier y ear based on the instructions from the Income Tax 

Department which is clearly stated in  para 2 of the order of the High 

Court.   This only leads to a situation that probably the rev enue in its 

wisdom thought it fit  not to pursue  this  issue befo re the  High Court as the 

addition made thereon may not get sustained in the High Court.   We find 

that this issue is covered in  favour of the assessee b y the decision of this 

Trib unal in assessee’s own case for  the Asst Y ear 2001-02 in ITA No.  

833/Kol/2005 dated 8.9.2006 .   The operativ e portion of the said 

judgement is reproduced hereunder:-  

“32. After  hearing both the sides we f ind that the comp any 
has entered into a memora ndum of settlement da ted 27t h 
September,  1999  with the employees of  Oberoi  Tower,  and 
Oberoi  Mumbai und er section 18(1) read with sectio n 2(P) of  
the Industria l Dispute Act,  1947 and Rule 62  of  th e Industrial  
Disp utes (Bombay) Rules,  195 7. We f ind tha t Clause No . 13 of 
the said settl ement  reads as under:-  
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 “13. Outdoor Allowance/Lunch Allowance –  
The L unch al lowance of  the staff  who  are required  
to g o o n outdo or duty during lunch hours wil l be  
increased from Rs.40/- to Rs.75/- per day from the 
date of  signing the Settl ement, subject  to having 
their  meals o utside the hotel”.  

   
 32.1 . Further we f ind  that Clause No. 2 2 of  the said 

settlement rea ds a s under:-  
“22. It  is  agreed by and  between the parties that a 
sum o f Rs.70 /- per month wil l be d educted toward s 
breakfa st,  tea,  sna cks and m eals serv ed i n the cafeteria 
fro m the salaries of  the employees  w.e. f.  1s t  January, 
2000”. 

 
32.2 . We further f ind that the ITAT in assessee’s  own case 
vide ITA No. 607 /K/20 05 dated 30.06.2006 for the AY 2000-
01 dismissed the g round raised by the revenu e ho lding as 
under:-  

“55. Considering the total ity  of  the facts of  the case 
and considering the Memorandum o f Settlement  
entered into  between the management and the 
employees union for pro visio n of  mea l to employees on 
duty and  in absence of  any contra ry material  brought 
on record by the rev enue against the f indings of  the ld . 
CIT(A) and  further considering that the addition ma de 
by the AO is  based purely on estimate basis.  We do not 
f ind any infirmity in the o rder of  the ld . CIT(A) del eting 
such a ddition and accord ingly up hold the same.  
Grounds of  a ppal  no . 7 by the revenue is  therefore,  
dismissed”.  

 
33. Considering the total ity of  the fa cts of the case and 
following on the order of  the ITAT in assessee’s own case in  
the imm ediately  preceding assessmen t where the gro und 
raised by the rev enue was d ismissed, the grounds o f  app eal 
No. 4 by the rev enue is dismissed”.  

   
Respectfully following the coordinate bench of the T ribunal on this 

impugned issue in assessee’s own case  for the earlier y ear,  we are not 

inclined to interfere with the decision of the Learned CIT(Appeals) on 

this issue.   Accordingly,  ground no .  8 raised by the revenue is dismissed.  

 

17.  Disallowance of repairs,  renewals,  repla cement and 
advertisement – Rs.1,07,42,335/ - 
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17.1.   The brief facts of  this issue are that the assessee  was ask ed by the 

Learned Assessing Officer to furnish the details as requisitioned in the 

questionnaire u/s 142(1) of the Act.    In  response,  the assessee submitted 

that the information is not readily available in their systems and offered 

to give the details in electronic media which was al so not given by 

assessee later during assessment proceedings.   But the assessee 

submitted the unit wise detail s of ex penses incurred on this account.    

The Learned Assessing Offic er felt  that  the detail s furnished by assessee 

are of no  use as the details simply indicate the amount incurred by an 

individual  unit  b ut the detail s of expenses are not available and hence 

genuinity  of the  same could not be v eri fied.   Accordingly he  disallowed a 

sum of Rs.1,07,42,335/- being 2% of total  expenditure on that ac count on  

an estimated basis.   On first appeal ,  the Learned CIT(Appeals) deleted 

this addition on the ground that the reasons given by  the Learned 

Assessing Officer for making the disal lowance is vague and cannot be 

sustained.  Aggrieved,  the revenue is in appeal  before us on the fo llowing 

ground:-  

“9.  On the facts and in the circumstances o f  the case Ld . 
CIT[A] has erred  in deleting the disallowance of  
Rs.1,07,42,335/- out o f  total  exp enses incurred on repa irs,  
renewals,  replacement and advertisement etc.  on the ba sis  
of  fresh  explanatio n made by assessee whi ch  was  
unverifiable during a sstt.  proceedings for the y ear d ue to  
failure on the p art of  assessee to produce before Assessing 
Officer” .   

 
17.2.   The Learned DR relied on the order of the Learned Assessing 

Officer.   In response to this,  the Learned AR argued that no disallowance 

could be made on an ad  hoc basis and placed reliance on the decisions of  

Mumb ai ITAT in  the c ase of ACIT v s Arthur Andersen & Co (2005) 94 TTJ 

736 (Mumbai) and assessee’s own case in DCIT v s EIH Ltd in ITA No. 

1760/Cal/1999 for Asst Year 1996-97 in support of  his contentions.  
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17.3.   We have heard the rival  submissions and perused the materials 

av ailable on record.  We find th at the addition of Rs.1,07,42 ,335/- has 

been made only  on an ad hoc basis which is not in accordance with  law.   

We also find that this issue has b een dealt  with by  this Tribunal in  

assessee’s own case in ITA No.  1760/Cal /1999 for Asst Year 1996-97.    

 

Respectfully following the decision of the coordinate bench of the 

Trib unal on this impugned issue in assessee’s own case for the Asst Year 

1996-97,  we are not inclined to interfere with the decision of the Learned 

CITA on this issue.   Accordingly,  ground no.  9 raised by the rev enue is 

dismissed.  

 

18.   Disallowance of interest u/s 14A on the ground that loan 
has been utilized for investm ent in shares for earning 
dividend which is  exempt – Rs.3,47,34,798/-  
 

18.1.   The brief facts of this issue is that from the Balance sheet of the 

assessee,  it  could be seen that  the assessee has  a total  investment  in  

shares amounting to Rs.280.02 crores on which dividend was derived to 

the extent of Rs.2.46 crores which  was exempt.    The Learned Assessing 

Officer held that from the balance sheet it appears that th e assessee has 

util ized loan funds amounting to Rs.464.80 crores that  comes to  31% of 

total  fund util ized.  Therefore,  the Learned Assessing O ffic er assumed that 

31% of total  fund invested in shares has been util ized from borrowed 

fund.   In the profit  and loss account ,  the assessee has debited total  

interest amounting to Rs.18.60 crores and hence in terest relatable to  

31% of investment in shares is Rs.3,47 ,34,798/- was disallowed u/s 14A 

of the Act.   On first  appeal ,  the Learned CIT(Appeals) deleted the addition 

made u/s 14A on this account on the ground that no evidence has been 

brought on record by  the Learned AO to prove that the borrowed funds 

were util ized for investment in shares for earning tax free dividend 

income.   Aggrieved,  the revenue is in appeal  before us on the fo llowing 

ground:-  
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“10.  On the fa cts a nd in the circumsta nces of  the case Ld . 
CIT[A] has erred in deleting the d isal lowance u/s .14A of 
the I .T.  Act the proportionate interest on loan fund uti l ized 
in shares for earning exempted dividend income on the 
basis o f  facts and  ci rcumstances p leaded before him which  
was unverif iable d uring a sstt.  p roceedings for the yea r due 
to failure on the part of  assessee to  produce before the 
Assessing Officer”.   

 
 

18.2.   The Learned DR relied on the order of the Learned Assessing 

Officer.   In response to this,  the Learned AR argued that most of the 

investments in  shares were  made in earlier years and are p ractic ally old 

investments.   He also argued that onus is on the revenue to prove that the 

interest paid on borrowed funds related to acquisition of shares yielding 

tax free income.   The Learned AR further argued that the assesee had 

sufficient funds in the form of share capital ,  reserv es and surplus and 

cash profit for the year which worked out to Rs.646.65 crores (being the 

net owned funds at the b eginning of the year to the tune of Rs.574.46 

crores plus cash profit  for the y ear amounting to  Rs.72.19 crores) and the 

total  investments  made by the assessee is only Rs.280.01 crores and 

hence it  could be easily inferred that the investments were made only out 

of own funds.   Even assuming without conceding,  he further argued that 

out of the total  investments of Rs.280.01 crores,  a su m of Rs.120.91 

crores has b een invested in  foreign c ompanies,  wherein the dividend 

derived ,  if  any,  would become taxable and hence is automatically outside 

the ambit of disallowanc e of section 14 A of the Act.   

 

18.3.   We have heard the rival  submissions and perused the materials 

av ailable on record.   The relevant assessment year under appeal  is 2002-

03 at which point of time ,  the prov isions of Rule 8D was not in forc e and 

the same was made applicable only from Asst Year 2008-09 as decided in  

the decision of Godrej  & Boyce Manufacturing.   However,  it  is not in 

dispute that the assessee had derived taxable income as well  as tax free 

income and incurred expenditure for deriving both  the incomes and hence 
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disallowance is definitely  warranted in  terms of section 14A which  is 

brought in the statute book with retrospect ive effect from 1. 4.1962.  We 

also find lot of force in the arguments of the Learned AR that the 

investments made by the assessee are strategic investments and out of  

commercial  expediency to further the business interests  and obtain  

controll ing stake in the respective companies.   Accordingly we hold no 

disallowance u/s 14A of the Act could operate on the same for which  

reliance is placed on the following decisions:-  

 

EIH Associated Hotels Ltd vs DCIT – Chennai Tribunal decision:-   

“Investments  made by  the assessee in  subsidiary comp any were 
not on account of  investment for earning ca pital gains or 
divid end income.  Such inv estm ents had been made by the  
assessee to promo te subsidiary company into the hotel industry  
and were on a ccount of  business exped iency a nd d ividend 
therefrom is purely incidental .   Therefore,  the inv estm ent made 
by the assessee in its  subsidiary is not to be recko ned for  
disal lowance u/s 14A rea d with Rule 8D”.  
 
 
Interglobe Enterprises Ltd vs DCIT – Delhi Tribunal decis ion:- 
 
“Assessee had uti l ized interest free funds for making fresh  
investm ents a nd that too  into  its  subsid ia ries which were not for  
the purpose o f earning exemp t income but for strateg ic purposes  
only .  No disallowance of  interest is  req uired to  b e made under  
Rule 8D (i) or (i i) as no  direct or indirect interest expenditure 
has incurred fo r ma king investments .  S trategic investment  has 
to be excluded for the purpose of  arriving at disa llo wance under  
Rule 8D(ii i)”.    
 

However,  when it  is found that the assessee has got sufficient own 

funds in the form  of share capital ,  reserves and surplus to the tune of 

Rs. 646.65 crores  and cash  profit  for  the year amounting to  Rs.72.19 

crores and the total  inv estments  (including foreign company 

investments) is only Rs.280.01 crores,  and more so when these 

investments were made years ago by the assessee,  it could easily  be 

concluded that no disallowance u/s 14A of the Act could operate in the 
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facts and circumstances of  the case.   We draw support from the decision 

of Delhi Trib unal in the case of Marut i Udyog Ltd vs DCIT reported in  

(2003) 92 ITD 119 (Del),  wherein it  was held as below:-  

“Regarding burden of  proof ,  i t  IS the settled legal  posit ion that  
burden is  on the person wh o al leges the existence of  a fact .  I f  the 
question of  ge nui neness of  expenditure is  raised,  the burde n 
would be on assessee to prove the same Hence,  where assessee 
c laims deduction in respect  of  an y expenditure ,  than onus would 
be on the  assessee to pro ve t hat  c onditions  for  i ts  al lowabili ty 
are satis f ied.  Reference can be made t o S upreme Court  jud gment  
111 t he case of  ClT v Calcutta Agency Ltd.  [1951 19 ITR 191 On 
the other ha nd.  I f  the  revenue wa nts to disal low an e xpenditure 
un der  a  particular  provis ion,  the n t he o nus  would be on the 
department to prove t hat conditions  f or disal lowance are  
satisfied.  R eference can be ma de to Judgment of  Punjab & 
Haryana High Co urt  111 the case of  Saraswati  Industr ial  
Syndicate  Ltd.  vs.  CIT[1982]  136  IT R 361.  In t he present  c ase,  i t  
i s  the  revenue who wants  to disal low the expe nditure un der  
section 14A.  Hence t he on us  is  on the revenue to prove t hat  
interest  paid by  assessee on borrowed funds related to 
acquisit ion of  shares yielding tax free  income”.  

 

 62.  . . . . . . . . . . . . . Admittedly ,  this  i s a case of mixed accounts  
wherein al l  kinds  of  receipts are de posited .  Assessee ’s  counsel  
has speci f ical ly  raised the plea at  page 94  of  the written 
submissions  that  at  “the beginning of  the year  t here were 
interest- free  funds  of  Rs .2143.35 crores  while at  the end of  the  
year  at  R s.  2622.37 crores.  Thus ,  there was  increase in the 
interest ,  the  extent of  R s.  479 crores .  Bes ides  this,  prof its of  the 
year  amounting t o Rs .  975 crores  were also pumped in suc h 
accounts .  Thus,  interest-free funds  of  Rs.  1454 crores  were 
avai lable to assessee for making investme nt which far e xceede d 
investment i n shares  of  Rs .217 crores.  T his fact  s tated by 
assessee remains  uncontroverted.  The CJT(A) could not ignore 
such facts .  T he nexus between borrowed funds  and investme nt 
can be said  to be  establ ished only where i t  i s  shown that int erest  
free  funds  were not  avai lable  with the assessee .  The fai lure to 
take into acco unt has completely vit iated t he wor king ma de by 
CIT(A).  We are not  concerned with the disallowance under  
section 36(1)(i i i )  as no such disal lowance was  made.  The 
disallowance was  soug ht to be  made  under  section 14 A.  Hence,  i t  
was  for  the revenue to discharge the o nus  which the reve nue has  
miserably failed  to discharge.  Accordingly,  the order  of  CIT (A) is 
set  aside on t his issue and c onseque ntly,  the addition of  Rs .  
4, 59,08,287 sustained by her  is hereby deleted” .  
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Respectfully following the decision of the coo rdinate bench of 

Chennai and Delhi Tribunal as cited above,  we hold that the assessee is 

hav ing sufficient interest free funds to make inv estment in shares of  

domestic companies to the tune of  Rs.144.08 crores,  wherein the  dividend 

earned would be tax free and in v iew of  the fact that the  Learned 

Assessing Off icer had not brought the nexus between the borrowed funds 

and the amount inv ested in  the shares of domestic  companies,  and in v iew 

of the fact that the investments in subsidiaries were made out of strategic 

investments,  we are not inclined to interfere with the decision of  the 

Learned CIT(Appeals)  on this issue.     

 

We al so hold that dividend,  if  any,  deriv ed from investment in  

shares of foreign companies made by  the assessee would become taxable 

and hence disallowanc e u/s 14A would not operate in this regard.   We 

place relianc e on the fo llowing decisions in this regard :-  

(i)  CIT- vs-  Suzlon Energy  Ltd (2013) 354 ITR 630 (Guj); 

 

(ii)  Birla Group Holdings Ltd  –vs- DCIT (2007) 13 SOT 642 (Mum. 
Trib);  

 

(iii)  ITO –vs- Strides Acrolab Ltd (2012) 138 ITD 323 (Mum. Trib).  

 

Accordingly,  ground no.  10 raised by the rev enue is dismissed.  

 

19.  Disallowance of proportionate management expenses u/s 
14A – Rs.50,00,000/-  

 

19.1.   The brief facts of this issue is that the assessee had earned 

dividend income of  Rs.2,45, 84,822/- out of the investment of  

Rs. 280,01,93, 396/- .   The Learned AO disallowed a sum of Rs.50, 00,000/- 

towards proport ionate management expenses for earning dividend 

income which was b rought do wn to  Rs.10,00,000/- by the Learned 
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CIT(App eals) in first appeal .    Aggrieved,  the rev enue is in appeal  before 

us on the following ground:-  

“11.  On the fa cts a nd in the circumsta nces of  the case Ld . 
CIT[A] ha s erred in restri cting the d isallowance u/s.1 4A of  
the I .T. Act to the extent of  Rs.I0,0 0,000/- on account or 
proportio nate mana gement  exp enses as  against Assessing 
Off icer's  disallowance of  Rs.50,00 ,000/- without 
app reciating the f inding recorded by Assessing Officer in 
his assessment order”.   

 

19.2.   We have heard the rival  submissions and we f ind that th is issue is 

elaborately dealt  with in  this order in Ground No.  8 raised by the 

assessee in  ITA No.  316/ Kol/ 2006,  wherein we have held that 1% of 

dividend income is  to be disallowed u/s 14A in accordance with the 

decision of Jurisdictional  High Court in  the case of  CIT vs R.R. Sen & 

Brothers P Ltd in GA No. 3019 of 2012 in ITAT NO. 243 of 2012 dated 

4.1.2013.    Accordingly,  the ground no.  11  raised by the revenue is partly 

al lowed.   

 

20.  Disallowance of depreciation on additions of assets –  
Rs.11,33,20,825/-  
 

20.1.   The Learned Assessing Offic er disallowed the depreciation on 

additions to fixed assets to  the tune of  Rs.11, 33,20,825/- on the ground 

that the bil ls for  the same were not produced by the assessee during 

assessment proc eedings.   However,  before the Learned CIT(Appeals),  the 

same were produced as an additional  evidence.  Hence in terms of Rule 

46A of Income Tax Rules,  the Learned CIT(Appeals) sought for a remand 

report from the Learned Assessing Officer with regard to the impugned 

issue.    Since the Learned Assessing Officer did not make any  adverse 

remarks on this issue but simply stated that only Xerox copies of the bil ls 

were produced by  the assessee,  the Learned CIT(Appeal s) sought to  

delete the addition made in the sum of Rs.11,33,20, 825/- towards 

disallowance of depreciation.   Aggrieved,  the revenue is in appeal  before 

us on the following ground:-  
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“12. On the facts and in  the circumstances of  the ca se Ld . 
CIT[A] has erred  in deleting the disallowance of  
Rs.11,33 ,20,825 /- on account of  d epreciatio n on the 
amount of  a dditio ns in assets on accep ting  assessee's  
explanation without appreciating the facts and 
circumstances record ed  by Assessing Officer in his 
assessment ord er as well  a s rema nd report dated  
06.12.2005 ”. 

 

20.2.    The Learned DR relied on the order of the Learned Assessing 

Officer.   In  response to th is,  the Learned AR argued that sinc e no adverse 

findings were given by  the Learned Assessing Offic er during remand 

proceedings  towards this issue,  he prayed for  deletion of this 

disallowance.  

 

20.3.   We have heard the rival  submissions and perused the materials 

av ailable on record.   I t is not in dispute that the bil ls for additions to 

fixed assets were filed by the assessee before the Learned CIT(Appeals) 

for the f irst time and accordingly a remand report was called for from the 

Learned Assessing Off icer who had not  given any adv erse findings with 

regard to th is issue.    Hence there cannot be any grievance on the part of 

the rev enue to agitate this ground before us.   Accordingly,  we are not 

inclined to interfere with the decision of the Learned CIT(Appeals) on 

this issue.    Accordingly,  ground no.  12 raised by the revenue is 

dismissed.  

 

In the result,  the revenue’s appeal in ITA NO. 426/Kol/2006 is 

Partly Allowed. 

 

ITA No. 1808/KOL/2007 – ASSESSEE’s APPEAL 

21.   This appeal  of the assessee arises  out of the order of the Learned 

CIT(App eals) u/s  154 of the Income T ax Act,  1961 (hereinafter referred 

to as the “Act”) dated 16.5.2007 for the Asst Year 2002-03.   The brief  

background of this appeal  is that the assessment was framed u/s 143(3) 
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of the Act for the Asst Year 2002-03 on 28.3.2005 making various 

additions to the returned income.   All  the additions were contested by the 

assessee before the Learned CIT(Appeal s).   The Learned CIT(Appeals) had 

disposed off the appeal  in Appeal  No.  44/CIT(A)-VIII/KOL/CIR. 8/2005-06 

dated 22.12.2005 without disposing off Ground No.  4 raised by the 

assessee before him.   This mistake was brought to the notice of the 

Learned CIT (Appeals) by preferring a rectific ation petition u/s  154 of the 

Act by the assessee on 21.2.2006 and in response to  the same,  the 

Learned CIT(Appeals) passed an order u/s 154 of the Act on 16. 5.2007 

modify ing his earlier order by adjudicating Ground No.  4 raised by  the 

assessee in the original  grounds of appeal .   For the sake of convenience,  

the Ground No.  4 raised before the Learned CIT(Appeal s) is reproduced 

herein:-  

“That on law as well  as on the f acts a nd in the 
circumstances of  the case the L earned Assessing  Officer  
while computing the ded uction u/s 8 0IA had wrongly 
reduced the el igible profit of Bangalore Unit by 3 6.21% o n 
the ground that the same ha d already been al lo wed as 
deduction u/s 80HHD.” 

 

21.1.   The Learned CIT (Appeals) held this ground against the assessee by 

a detailed order,  The relev ant operative portion is in pages  3 to  6 of the 

Section 154 O rder of  the Learned CIT(Appeal s).   Aggrieved against this 

sect ion 154 order,  the assessee is in appeal  before us on the fo llowing 

grounds:-  

“1. That on the facts a nd in the ci rcumstances of  the 
case, the L earned CIT(Appeals) erred in holding that i f 
deduction is  claimed u/s.80HHD of  the Incom e Tax Act,  
1961 (herein after ref erred  to  as Act) o n pro fits  of  a unit 
deduction under any other section of  Chapter VIA canno t 
be al lowed on the profits of  the sa me unit.   

 
2 .  That on the facts and  in the circumstances of  the case,  
the L earned CIT(Appeals) was not justif ied in confirming 
the action of  the AO in reducing the el igible profit of 
Banga lore unit by 36.21 % while computing ded uction 
u/s. 80 IA on the gro und that the sa me had  already been 
allowed as d eductio n u/s. 80 HHD.  
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3 .  That on the facts and  in the circumstances of  the case,  
the L ea rned CIT(Appeals) fai led to appreciate the fact 
that deduction claimed u/s. 80HHD and that under 
section 80 IA in the ag gregate did not exceed the profits  
of  the unit el igible for deduction under these sectio ns 
and hence there was no d ouble deduction.  

 
4 .  That without prejudice to the grounds taken herein  
abo ve,  the Learned CIT(App eals) erred in confirming the 
actio n of the AO in reducing 36 .21% of the el igible profit 
of  the Banga lore unit while computing deductio n u/s.  
80IA igno ring the fact that the actual  relief  gra nted u/s.  
80HHD was restri cted  to  only 30% of  the el igible pro fits .   

 
5 .  That witho ut prejud ice to the grounds ta ken here-in-
abo ve,  the Learned CIT(Appeals) sho uld have held tha t 
deduction u/s. 80IA should be f irst computed and 
deducted from the profits  and ga ins o f the business 
before computing deduction u/s. 80HHD of  the Act.   

 
6 .  That the appellant craves leave to add, amend, 
mo dify,  rescind, supplement  or a lter any o f the ground s 
sta ted here-in-above either b efore or  at the tim e of  
hearing  of  the app eal”.  

 

21.2.   The Learned AR argued that the issu e is covered by the decision of 

the Supreme Court in  the case of JCIT vs Mandideep Engineering & 

Packaging India P Ltd reported in (2007) 292 ITR 1 (SC) and accordingly 

pleaded for al lowance  of the issue under appeal.    

 

In response to this,  the Learned DR vehemently  supported the 

orders of the lo wer authorities.   

 

21.3.   We have heard the rival  submissions and perused the materials 

av ailable on record.  Ch apter VI-A of the Income Tax Act,  1961 deal s with  

various deductions.  P art ‘A’ o f this Chapter detail s the scheme of  

deduction,  while Part ‘C’ contains the  provisions for al lowin g certain  

deductions in respect to profits and gains from a business.  Section 80A 

fall ing in Part  ‘A’,  provides  that deductions are to be  made from the gross 



                                        I .T.A .  N os .  31 6 &  4 26/ KOL ./2 00 6 
As s essmen t  yea r :  2 00 2-2 0 03  & 

ITA N o.  1 80 8/ KOL/ 2 00 7 
A s sessm ent  Year:  20 02 -20 0 3 

                     Page 66 of 73 
 
total  income,  and that the aggregate amount of the deductions shall  not 

exceed the gross total  income.  

 

21.4.  Section 80AB,  also fall ing in Chapter of VIA,  provides that where 

any  deduction is required to be made or allowed under any section fall ing 

in Part ‘C’ of that Chapter,  in respect of any income of the nature 

speci fied in any of the rel ev ant section which is included in the gross 

total  income,  the amount of income of that nature as computed in  

accordanc e with the provisions of  the Income T ax Act shall  be deemed to  

be the amount of income of that nature deriv ed or rec eived by the 

assessee and included in his gross total  income.  

 

21.5.  Section 80IA(9) which falls in Part ‘C’ of Chapter VIA,  provides as 

under:-  

“Where any a mount of  pro fits  a nd gains of  an Und erta king 

or a n enterprise is  claimed  and  allo wed under this section 

for any assessment year, deduction to the extent  of  such  

profits  and  gains shall not be allo wed under any other  

provisions of  this Chapter under the hea ding ‘C’ - Deductions 

in respect of  certain incomes”, and  shall  in no case exceed 

the profits and gains of  such el igible business of  

Undertaking  or Enterprise,  as the case ma y be”.  

 

21.6.  The question that repeatedly arises for the consideration of the 

Court is ab out that q uantum of deduction in case where an assessee is 

eligib le to claim deduction under more than one Section of Part ‘C ’ of 

Chapter VI-A b ased on dif ferent criteria,  for instance,  under section 

80HHC for export profits and section 80IA for new Industrial  

Undertaking,  and the manner of computation of deductions under both 

these sections.  Hon’ble Bombay High  Court in the case of Associated 

Capsul es Pvt.  Ltd.  –vs.- DCIT reported in 237 CTR (Bom.) 408 considered 

the decision of the Hon’ble Delhi High Court in the case of Great Eastern 
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Export – vs.- CIT reported in 237 CTR 264 noted that the Hon’ble Delhi 

High Court had failed to consider one of the arguments of the ld.  counsel  

for the rev enue in that case.  Ld.  counsel  had argued that in the matter of  

grant of deduction,  the first stage was computation of deduction and 

second stage was the allowance of deduction,  and that computation of  

deduction had to be made as  provided in their respective sections and it  

was only at the stage in  allowing deduction under section 80IA(1) and 

also under other prov isions of Part ‘C ’  of Chapter VIA,  that the provisions 

of section 80IA(9) came into operation.  The Hon’ble Bombay High Court 

noted that the Hon’ble Delhi High Court had not rejected this argument 

and therefore could not have arrived at the conclusion that indeed 

without rejecting that argument.  The Hon’ble Bombay High Court 

expressed its dec ent with the views that Hon’ble Kerala High Court in the 

case of Olem Exports ( India) Limited –vs.-  CIT reported in 229 CTR (Ker.) 

206 for the same reasons.  

 

21.7.  The Hon’ble Bombay High Court noted that the object of section 

80IA(9) was to prev ent tax payers from cl aiming repeated deductions in  

respect of the same amount of the eligible income and in excess of the 

eligib le  profits,  and not to  curtail  deduction allowable under various 

provisions of  Part ‘C’ of Chapter VIA.  The Hon’ble Bombay  High Court,  

therefore,  held that section 80IA(9) did not affect the computation of  

deduction under various  provisions of Part ‘C of Chapter VIA,  but af fected 

the allowability of such deductions,  so that the aggregate deduction 

under section 80IA and other provisions under part ‘C’  of Chapter VI-A 

did not exceed 100% of the profits of  the b usiness of the assessee.  We 

hold that a prov ision introduced for restrict ing the scope of a benefit  

another provision has to contain  a  non-obstante clause which is found in  

sect ion 80HHD and on this count alone,  any  attempt to curtail  the basis of  

the profi t  el igible for deduction under section 80HHD should b e av oided.   
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21.8.  Section 80IA(9) should  at the most be seem to b e achiev ing the 

same thing as is achiev ed by section 80AB and may be taken as a 

provision introduced to achieve greater clari ty on this subject.  

 

22. We are of the v iew that Redundancy  should not be attributed to the 

legislature.  This is a cardinal  principle of construction of statutes.  

Further,  if  there is ambiguity ,  it is  an equally accepted principle of  

interpretation that  such ambiguity  should be resolved in  favour of the 

assessee paying taxes and not  in favour of the revenue.  At  this juncture,  it  

is rel evant to get into the notes on clauses on the impugned issue of  

amendment in section 80IA and sec tion 80HHD to prevent double 

deduction of same profit :- 

 “Under any provisions of  Chapter VIA of the Income Tax Act,  

various d eductions from the profits and gains were allowed to specified 

assesses,  subject to fulfil l ing certain requirements  specified under the 

rel evant sections.  The total  deductions  under Chapter VIA of the Income 

Tax Act were restricted to the gross total  income in  respect of assessee as 

a whole” .   

 

 “However,  in c ertain c ases,  it was noticed that  certain assessee’s 

claim more than 100% deduction on such profits and gains  of the same 

Undertaking,  when they were entitled to deduction under more than one 

sect ion of Chapter VIA.  With a view to providing suitable statutory 

safeguard in the Inco me T ax Act to prevent tax payers from taking undue 

adv antage of existing provisions  of  the Act by claiming repeated 

deductions in  respect of the same amount of el igible income,  ev en in  

cases where it  exceeds such eligible profit of an Undertaking or Hotel ,  it  

is proposed to provide inbuilt  restrictions in section 80HHD and 80IA,  so 

that such unintended benefits are not passed on to the assessee.  

 

 This amendment is sought to be  introduced retrospectively w.e. f .  

1.4.1990 (emphasis supplied)” .  
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23. It  is  also pertinent to get  into  the provisions of section 80P(3) of  

the Act at this juncture.  Section 80P(3) reads as under:-  

“In a  case where the assessee is  entitled  a lso to the ded uction 
under section 80 HH o r sectio n 80HHA or section 8 0HHB o r 
section 80HHC or sectio n 80HHD o r secti on  80I or  section 80IA 
or section 80J the deduction under sub-section (1) of  this 
section,  in relatio n to the sums specif ied  in  clause (a) or clause 
(b) o r clause (c) of  sub-sectio n (2 ) shall  be a l lo wed with 
reference to the income,  i f  any,  as referred  to in those clauses 
included in the gross total  inco me as red uced by the d eductions 
under section 80HH, section 8 0HHA, section 80hhB, section 
80HHC, section 80HHD, section 80I,  section 80IA section 80J, 
and section 80JJ”.  

 

23.1.  From the abov e,  it  could be seen that similar l anguage “as  reduced 

by” is missing in  section 80IA(9).  This  goes to  prove that it  was never the 

intention of the legisl ature that the deductions under section 80IA should 

be granted on the profits after reducing the deduction under section 

80HHD of the Act.  

 

23.2.  We are al so of the opinion that deductions under Chapter VI-A are 

objective specific.  It is possible that an assessee ’s business fulfils more 

than one object sought to be achieved.  In such a situation,  an assessee 

should be entitled to cl aim deduction under another section covering the 

different objective,  although with reference to each of the objectives,  he 

cannot cl aim more than one deduction.  In other words,  for  different 

objectives,  separate deduction may be  simultaneously claimed.  What is 

prohibited is that in respect of the same objective,  more than one 

deduction should not b e claimed.  If  an assessee claims a deduction under 

sect ion 80I,  it should  not be able to claim a deduction under section 

80HH. If an assessee claims deduction under section 80HHE, it should not 

be able to claim a deduction under section 80HHF.  
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23.3.   The whole issue cannot also be looked into from another 

angle.  Section 80IA postul ates a fic tion that in determining the profits 

eligib le for deduction,  the eligible undertaking shall  be deemed to be the 

only source of income.  Consequently,  therefore,  one would have to ignore 

the profits made by other Undertaking or activ ities of the assessee.  

Quantum of deduction under section 80IA would therefore,  be 

uninfluenced by the result of other operation of the assessee.  There is 

also no priorit isation of deduction under section 80HHD or under section 

80IA.  This is unlike section 80G for example,  where specific  provisions 

hav e been inserted that the deduction shall  be given only after al lo wing 

or giv ing effect to all  other deduc tions.  In the absence of such  

priori tisation and keeping in v iew the fact that the computation 

mechanism under the sections have nothing in common,  as also the fact 

that the objectiv es sought to be achiev ed or different,  there should be no 

occasion to take one deduction into the other.  

 

23.4.     The rule of harmonious interpretation is a well  accepted rule of  

interpretation.  A section or part of sect ion should be interpreted so  that 

it  is in  harmony with other provisions of the Act.  Further no part of the 

statute should be regarded as a surpl us age.  Allowing deduction under 

only one section will  make the l ater  part  of sub-section (9) of section 

80IA redundant.  Such an interpretation should be avoided.   

 

23.5.      The Hon’ble MP High  court decision in JP tobacco Products Pvt.  

Ltd.  case reported in  [1998] 229 ITR 123 held as under: –  
 
“Section 80HH(9) as i t  s tood prior t o inser tion of section 80-1 by t he 
Finance (No.  2) Act,  1980,  with effect  from 1-4-1981 original ly 
included o nly section 80J .  Section 8 0) providing for deduction in 
respect  of  the  prof its  a nd g ains  from newly establ ished industr ial 
un dertakings  or  ships or hotel  bus iness in certain cases  did not make 
any provis ion for red uction of  the  gross total  income by the amou nt of  
deduction admiss ible  to the assessee under  section 80HH.  It  was  only  
by an ame ndment of  the said  section 80J  that the provision for  
reducing the gross  total  income by the amount of  deduction under  
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section 80HH by t he Direct  T axes  (Amendment) Act .  1974.  with ef fect  
from 1-4-1974 was  inserted.  Section 80-I  was inserted in  i ts  present  
form by the Finance  (No.  2) Act ,  1980 wit h e f fect from 1-1-1981,  and by 
the same Finance (N o.  2) Act.  Section 80HH(9) was  ame nded and the 
words  section 80-I  or were i nserted to  make the same provision 
appl icable  to section 80-I  as  wel l .  However ,  no provis ion  was made  in 
section 80-I  t o provide for  deduction of  the  gross  total  income b y 
deduction al lowed u nder section 80HH for  the purpose of  al lowing 
deduction u nder section 80-I .  I t  would thus ,  be seen that  whe n sectio n 
80J  already existed i n sub-section ( 9) of  section 80HH,  an amendme nt  
was  made in sectio n 80J  i n the y ear  1974 but no such pro vis ion was  
made in so far  as section 80-I  was  c onc erned.  This  c learly  contra-
indicates that  section 80HH(9) by i tsel f meant that  deductio n al lowed 
un der  section 80HH is to be  reduced from the gross total  income for 
granting t he benef it  of  section 80J  and,  for  the matter ,  of  section 8 0-I .  
I t  was pro vided in  section 80J  i tsel f  by later  amendment while  no suc h 
provis ion was made in sectio n 80-I  eve n though inserted on a later  
date .  The provision of  law,  is ,  therefore clear that  i n so far as  t he 
benef it of section 80-I  is  concerned,  i t  has  to be  granted on the gross  
total  income and not  o n the income reduc ed by the amo unt al lowed 
un der  section 80HH.  In the result  the Tribunal  was not  r ight  in holding 
that  deduction under  section 8 0-I  was  t o be  al lowed o nly  on the 
balance of  the  inc ome after deducting the rel ief under section 80HH  
from the gross  total income.  
 

23.6.     In the case of Bajaj  Tempo Ltd vs CIT - 196 ITR 188 (SC) it was 

held that “Sections conferring a deduction or an inc entive have to  be 

construed in a manner that promotes the objectives sought to be achieved 

and not frustrate it”.   

 

23.7.    We al so find that the impugned issue is sq uarely covered by the 

decision of the apex court in  the case of  JCIT vs Mandideep Engineering & 

Packaging India P Ltd reported in (2007) 292 ITR 1 (SC).    The question 

raised before the Hon’ble Supreme Court and th e decision taken thereon 

is reproduced herewith  fo r the sake of conv enience and cl ari ty :- 

“The point involved in the present case is: whether Sections 80-HH and 
80-I of the Income Tax Act, 1961 are independent of each other and therefore a 
new industrial unit can claim deductions under both the sections on the gross 
total income independently or that deduction under Section 80-I can be taken 
on the reduced balance after taking into account the benefit taken under 
Section 80-HH. 

The Madhya Pradesh High Court in J.P. Tobacco Products Pvt. Ltd. vs 
CIT, Jabalpur reported in 229 ITR 123 took the view that both the sections are 
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independent and, therefore, the deductions could be claimed both under 
Sections 80-HH and 80-I on the gross total. Against this judgment a Special 
Leave Petition was filed in this Court which was dismissed on the ground of 
delay on 21.07.2000 [see 245 ITR 71 (St.)]. The decision in J.P. Tobacco 
Products Pvt. Ltd. (supra) was followed by the same High Court in the case of 
CIT vs. Alpine Solvex (P) Ltd. in ITA No. 92 of 1999 decided on May 2, 2000. 
Special Leave Petition against this decision was dismissed by this Court on 
12.01.2001 (see 247 ITR 36 (St.)). This view has been followed repeatedly by 
different High Courts in a number of cases against which no Special leave 
Petitions were filed meaning thereby that the department has accepted the 
view taken in these judgments. See CIT vs. Nima Specific Family Trust reported 
in 248 ITR 29 (Bom.); CIT vs. Chokshi Contacts P. Ltd. 251 ITR 587(Raj.); CIT vs. 
Amod Stamping 274 ITR 176(Guj.); CIT vs. Mittal Appliances P. Ltd. 270 ITR 65 
(MP); CIT vs. Rochiram & Sons 271 ITR 444 (Raj.); CIT vs. Prakash Chandra 
Basant Kumar 276 ITR 664 (MP); CIT vs. SB Oil Industries 274 ITR 495 (P&H); 
CIT vs. M/.s SKG Engineering Pvt. Ltd. 119 (2005) DLT 673; and CIT vs. Lucky 
Laboratories 200 CTR 305 (All.). 

Since the special leave petitions filed against the judgment of the 
Madhya Pradesh High Court have been dismissed and the department has not 
filed the special leave petitions against the judgments of different High Courts 
following the view taken by the Madhya Pradesh High Court, we do not find 
any merit in this appeal. The department having accepted the view taken in 
those judgments cannot be permitted to take a contrary view in the present 
case involving the same point. Accordingly, Civil Appeal is dismissed. No costs”. 

In view of the aforesaid provisions of the Act and respectfully 

following the decision of the Hon’ble Apex Cou rt stated supra,  we hold 

that for the purpose of computing deduction u/s 80IA,  the deduction u/s 

80HHD need not be reduced as both the deductions are independent  and 

accordingly the grounds of appeal  raised b y the assessee in this regard 

are allowed.  

 

23.8.    In the result,  the appeal of the assessee in ITA No. 

1808/Kol/2007 is allowed. 

 

24.   To sum up, the appeal being ITA No. 316/KOL/ 2006 filed by 

the assessee is partly allowed. The appeal being ITA No. 
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426/KOL/2006 filed by the Revenue is partly allowed. The appeal 

being ITA No. 1808/ KOL/2007 filed by the assessee is allowed. 

 Order pronounced in the open Court on September 11,  2015.  

 
 
  Sd/-         Sd/- 
 Mahavir Singh                            M . Balaganesh 
       (Judi cial Member)                 (A ccountant M ember) 
 
Kolkata,    the 11t h day of September,  2015 
 
Co pies  to : (1)   EIH Limited, 

4 , Mangoe Lane, 
Kol ka ta -700 001 

 
   (2)     Dep uty Commi ssi oner of  Income Tax,  

Circle-8,  Kolkata, 
Aayakar Bhawan, 
P-7,  C howringhee Square, 
Kol ka ta -700 069 

  
  (3)  Commiss ioner  of  Income-tax (Appeals)-VIII,  Kolkata 
  (4)     Commissioner of  Income Tax,     Kolkat a   
  (5)  The Departmental  Representative  
  (6)  Guard Fi le  

                
                                                                 By order  
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